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FOREWORD 
 

 
Walking down Broadway, the philosopher Arthur Danto once explained how 
he thought we can make progress on the most stubborn of philosophical 
conundrums. It was his experience that if he put enough analytical pressure on 
a philosophical problem and continued to apply that pressure, something 
would eventually “pop.” I imagined my professor bearing down with all his 
might on a ball of granite and then gleefully smiling when he heard a “pop.” If 
anyone had the power of mind to crack a philosophical ball of granite, Danto 
did.  

While philosophers have not cornered the market in analysis and argu-
ment, it is our stock in trade. There is no substitute. As we wheel and deal, our 
wears are assessed by their consistency, plausibility, and power to make sense 
of our world.  The articles in this collection, though not all written by 
philosophers, wheel and deal in analysis and argument. They address an 
eclectic batch of bioethical issues and bring a diversity of perspectives to bear 
on them. They are not cut from a common cloth. However, they do have a 
common thread: careful analysis and argumentation. 

As such, they need to be reckoned with. The essays are provocative, 
indeed, some quite radical and disturbing, as they call into question many 
common methodological and substantive assumptions in bioethics. For 
example, we would normally assume that bioethics does not serve only the 
interests of the rich and powerful. However, Søren Holm argues that bioethical 
deliberations, for example about the sale of organs for transplantation, often 
assume a status quo of coercive social and economic inequalities. If these 
inequalities are not addressed, then the bioethical “solutions” are inherently 
biased against the poor and in favor of the rich and powerful. We would 
normally assume that we need bioethical principles to responsibly address 
bioethical problems. However, Simona Giordana challenges this common 
assumption, arguing that appeal to such principles does more harm than good.  
We would normally assume that it is not irrational and immoral to have 
children. However, Matti Häyry argues that it is. 

Other articles raise critical methodological and conceptual issues for 
bioethics. What is the force of examples and counterexamples in bioethics? 
What are the relevance of moral intuition and the role of empirical evidence in 
bioethical argument? What notion of “function” underlies accounts of the 
distinction between normality and disease and between therapy and enhance-
ment? Are such notions of function “value-neutral,” as is commonly assumed?  
Is there an inherent conflict between research aimed at therapy and research 
aimed at gaining knowledge, such that the very notion of “therapeutic 
research” is an oxymoron?  
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Other essays address more particular substantive issues in bioethics. 
Again, they do so in a way that challenges common assumptions underlying 
most approaches to these issues and the analysis offers some surprising results. 
For example, is there any justification for the common practice of allocating 
expensive medical resources to rescue a few from rare diseases, when those 
resources could be used to treat devastating diseases that affect the many?  
Mark Sheehan suggests that there is none.  Does commercial surrogacy violate 
the Kantian maxim never to treat people as mere means, as many have 
assumed? Stuart Oultram argues that this is a mistake. Does the use of Prozac 
and other anti-depressants make us inauthentic beings? John McMillan 
suggests that it does.  

Socrates would be glad to see such a collection come into print. The 
essays in this volume are a swarm of gadflies, pestilent little fellows that 
disturb the comfort of how we commonly practice bioethics. They push the 
issues in new directions through critical reflection on what has been said and 
creative thinking about what needs to be said. In some cases, it is hard to think 
how we could responsibly consider these issues any longer without taking the 
authors’ views into account. The literary theorist, Michelle Riffratere, once 
remarked that a text is never the same after it has been read by Jacques 
Derrida.  It is safe to say that many of the issues addressed in this volume are 
no longer the same after they have been analyzed and worked over by their 
authors. 
 

Dr John Lizza 
Professor of Philosophy 

Kutztown University 
June 2008 

 



 

PREFACE 
 

 
This book continues the tradition of Scratching the Surface of Bioethics, edited 
by Matti Häyry and Tuija Takala (VIBS 144); and Bioethics and Social 
Reality, edited by Matti Häyry, Tuija Takala, and Peter Herissone-Kelly (VIBS 
165). It is the third volume in our Special Series produced by a group of 
bioethicists in and around the universities of Central Lancashire, Keele, 
Lancaster, Liverpool, and Manchester, in the North West of England. 

Most chapters in the following pages are based on presentations given in 
the Third North West Bioethics Roundtable (NorthWeb 3), organized by Dr 
Angus Dawson in Keele on 20 February 2004, and the Fourth North West 
Bioethics Roundtable (NorthWeb 4), organized by Dr Lucy Frith in Liverpool 
on 24 February 2005. Some additional thematically related chapters have been 
solicited from scholars who could not attend the meetings but whose work 
complements the original contributions. 

The sponsors of NorthWeb 3 and 4, and the ensuing book project, in-
cluded 

 
• Ethical and Social Aspects of Bioinformatics, a project co-ordinated 

by Professor Matti Häyry and funded by the Academy of Finland re-
search program Systems Biology and Bioinformatics; 

• Values in Bioethics, a Special Series in Rodopi’s Value Inquiry Book 
Series; 

• Centre for Professional Ethics, Keele University; 
• Division of Primary Care, University of Liverpool; 
• Centre for Professional Ethics, University of Central Lancashire; and 
• Centre for Social Ethics and Policy, University of Manchester. 
 

The organizers, and the editors of this book, acknowledge this support with 
gratitude. 

 
Matti Häyry, Tuija Takala, Peter Herissone-Kelly, Gardar Árnason 

1 August 2008, Manchester and Preston, England 
 



 

 
 



 

Introduction 
 

ARGUING ABOUT ARGUMENTS, 
ANALYZING ANALYSIS 

 
Matti Häyry, Tuija Takala, Gardar Árnason, 

and Peter Herissone-Kelly 
 
 

1. The Place of Arguments and Analysis in Bioethics 

 
Bioethics, in common with all philosophical endeavors, is centrally concerned 
with argument and analysis. First of all, it employs argument and analysis in 
addressing concrete questions about how healthcare professionals, life-
scientists, legislators, and others ought to behave in particular situations, and 
with regard to particular problems. Ought we to allow human reproductive 
cloning? Ought we to create hybrid embryos? Ought we to endorse voluntary 
euthanasia? Where such questions have answers, those answers are to be 
arrived at through argument and analysis. 

Sometimes, however, bioethics operates more reflectively than this. It 
does not simply employ argument and analysis, but instead focuses upon them. 
Is the Utilitarian (Kantian, virtue-theoretical) approach to bioethics the right 
one to use in answering a given question? Are the concepts employed in this 
piece of bioethical reasoning legitimate? Might there be different concepts and 
methods that can be pressed into service in bioethical analysis? In these sorts 
of questions, bioethical method is turned back upon itself. 

This is a neat and useful theoretical distinction between what we might 
call first- and second-order bioethical inquiry. However, it is a distinction that 
in practice tends to become rather blurred. Books and articles that focus on 
particular first-order bioethical issues are apt at the same time, at least to some 
degree, to be critical analyses of the argumentative strategies brought to bear 
on those issues. And second-order investigations of bioethical methods and 
concepts tend to stress the sorts of outcomes that adoption of those methods 
and concepts will have for first-order issues. Consequently, whether we label a 
particular piece of bioethics first- or second-order is largely determined by its 
primary, rather than its exclusive, emphasis. 

This volume contains twenty-one chapters, each of which has its primary 
emphasis on a different part of the first-order/second-order continuum. 
However, all of them have something important to say about the nature and 
place of argument and analysis in bioethics. 
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2. Bioethical Skepticism 
 
The first three chapters of the book each display a certain skepticism about 
bioethics, or at least about some of the ways in which it is commonly 
practiced.  In chapter one, Sirkku Hellsten focuses her attention on the use of 
false dichotomies and polarizations that she takes to be common in global 
bioethics (understood as a supposedly comprehensive, culturally neutral 
normative framework by means of which we can address bioethical issues). 
She argues that, if the enterprise of bioethics is to prove at all fruitful, what we 
really need to do is to understand ethical concerns solely in terms of the local, 
cultural contexts in which they arise. What is more, she urges that an 
awareness of common reasoning fallacies may teach us more valuable lessons 
than debates on common values or universal ethical frameworks.  

 In the second chapter, Søren Holm asks whether bioethics only serves the 
interests of the rich and powerful. Some may be shocked to learn that the 
answer is (a slightly qualified) “yes.” The main focus of the chapter is on inter-
personal coercion, in particular in the context of poverty and healthcare. Holm 
argues that poverty, at least at unjust levels, can provide conditions for 
coercion, with the implication that allowing poor people, say, to sell their 
organs would be morally wrong. 

 “Do we need (bio)ethical principles?” This is the question posed by Si-
mona Giordano in chapter three. This time the answer is a completely 
unqualified “no.” But Giordano goes even further, arguing that ethics based on 
principles causes harm by stifling authentic ethical thinking and debate. Given 
the preponderance of principle-based reasoning in the area of bioethics, this 
can be seen as a very radical conclusion. 
 
 

3. Bioethical Methods 

 
The next four chapters in the collection critically examine various tools that 
either regularly are or could be employed in bioethical inquiry. 

Bioethics deals in arguments. It is, therefore, perhaps surprising that 
bioethicists—unlike lawyers, psychologists, linguists, and so on—have 
apparently paid no attention to the philosopher Stephen Toulmin’s argumenta-
tion theory. In chapter four, Doris Schroeder and Peter Herissone-Kelly 
discuss the possible uses of that theory in bioethics. They argue that, while the 
approach might be useful for exposing deficiencies in existing bioethical 
arguments, it can hardly ever be used conclusively to justify claims. Its utility 
as an item in the bioethicist’s toolbox is consequently severely restricted. 

The first of Harry Lesser’s two contributions to this volume concerns the 
functions of examples in bioethics. Lesser draws a distinction between 
pedagogical and what we might call argumentative uses of examples. As far as 
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the former use is concerned, Lesser mounts a case for its pressing into service 
dramatic and real (or realistic) examples. When it comes to the argumentative 
use, he shows that examples, including counter-examples, are unable to settle 
arguments. They can, however, be legitimately and usefully employed to, as it 
were, move an argument along. In addition to their pedagogical and argumen-
tative functions, examples can be used as thought experiments. In this guise, 
an example can be very helpful in introducing new concerns and ideas into an 
argument, but cannot determine that argument’s outcome. 

Lesser’s second contribution addresses the question of the weight that 
ought to be given in ethical reasoning to our moral intuitions. It emerges that 
moral intuitions are of various kinds: some are mere reactions and have no 
place in ethical reasoning, some are conflicting and difficult to evaluate. Still 
others concern principles which are essential if we are to have any moral code 
at all. Those intuitions that turn out to be morally irrelevant are to be rejected, 
concludes Lesser, but any serious theory in bioethics should respect intuitions 
according to which particular policies or actions carry with them the risk of 
grave harm. 

In chapter seven, Angus Dawson discusses the use of empirical evidence 
in ethical argumentation. In order to evaluate arguments that depend on such 
evidence, we first need to have in place criteria against which we can assess its 
quality. Dawson proposes four principles to guide the “fair use” of empirical 
evidence in ethical arguments, before anticipating and responding to four 
possible objections to his suggested approach. The usefulness of the approach 
is illustrated by reference to ethical arguments about the Mumps, Measles, and 
Rubella (MMR) combined vaccine. 
 
 

4. Concepts and Distinctions 

 
The next group of essays sets out to examine a selection of crucial bioethical 
concepts and distinctions. 

Some significant attempts have been made to provide value-free accounts 
of the concepts of health and disease. One such account, which defines disease 
as an impairment of normal functional ability, serves as the basis of Norman 
Daniels’s theory of just healthcare. In chapter eight, however, Cathleen Schulte 
urges that this model fails to analyze the theories of function that have been 
developed in the philosophy of biology. She argues that, in the absence of such 
analysis, the normal-function model, along with its concept of function, can be 
shown to have problematic implications for Daniels’s theory. On the other 
hand, once that analysis is taken on board, the normal functional ability 
account of health turns out not to be value-free after all. 

Stephen Wilkinson, in chapter nine, explores the distinction between 
positive and negative eugenics, asking how it relates to further distinctions 
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between therapy and enhancement, and between disease and normality. Having 
analyzed the main accounts of the first distinction, Wilkinson concludes that 
they fail to show that it is morally significant. 

Chapter ten represents the first of Niall Scott’s two contributions to this 
volume. In it, Scott discusses the genetic fallacy in the context of behavioral 
genetics. He explains that we commit the genetic fallacy whenever we judge a 
claim or an object on the basis of its origin. In the arena of behavioral genetics, 
commission of the fallacy consists in our judging or explaining behavior in 
terms of its (alleged) genetic basis. Scott examines the relation of this fallacy 
to genetic determinism, illustrating his argument with the example of genetic 
“explanations” of homosexuality. He insists that an account of the genetic 
basis or origin of behavior is unable to supply us with an account of what that 
behavior is. 

In Scott’s second contribution, chapter eleven, we are brought back to the 
issue of eugenics. Wilkinson’s discussion of positive and negative eugenics in 
chapter nine is related to the distinction between the “old” and the “new” 
eugenics, and to the more recent idea of liberal eugenics. Questions are raised 
about the meaning of enhancement and the nature of human flourishing. Scott 
concludes by pointing out that although liberal eugenics is ostensibly 
concerned with the enhancement of individuals, while the old eugenics is 
concerned with the enhancement of populations, in practice liberal eugenics 
would result in collective population enhancement. 
 
 

5. General Approaches, Particular Issues 

 
The next three contributions to the volume can be seen as explorations of the 
way in which various general approaches to bioethics mesh with very 
particular issues. 

In chapter twelve, Anna Smajdor argues on Millian grounds that a ban on 
human reproductive cloning could only be justified if it could be shown that 
the practice would result in harm to those produced by means of it. It is often 
assumed that such harms would inevitably occur. Smajdor, however, regards 
that assumption with an intensely critical eye. She holds that the likelihood of 
harm to clones is typically overestimated, and that clones can certainly not be 
harmed simply by being brought into existence. Her conclusion is that 
although human reproductive cloning might still be unethical (a claim about 
which she is largely silent), that in itself, in the absence of proven harm, is not 
sufficient for its being outlawed. 

Matti Häyry, in chapter thirteen, sets out to defend the position outlined 
in his controversial Journal of Medical Ethics paper “A Rational Cure for Pre-
Reproductive Stress Syndrome” against criticisms from Søren Holm, Rebecca 
Bennett, and Sahin Aksoy. The central claim of that paper is that it is both 
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irrational and immoral to produce children. It is irrational since—according to 
the “maximin” rule—deliberately allowing the worst outcome of our actions is 
irrational, and having children allows the worst outcome, in the shape of a life 
that for its subject is of a lower value than non-existence. And it is immoral 
since it is wrong to cause avoidable suffering, and bringing someone into 
existence invariably produces such suffering. 

In chapter fourteen, Stuart Oultram aims to overturn claims that commer-
cial surrogacy necessarily falls foul of the Kantian injunction always to treat 
others as ends in themselves, and never as mere means to our own ends. 
Oultram argues that the perspective on commercial surrogacy that gives rise to 
this conclusion is neither fair nor accurate. Neither the commissioning couple, 
nor the commercial surrogate mother, nor the agencies that arrange commer-
cial surrogacy can automatically be assumed to possess the sorts of motives 
required to make the Kantian charge stick. 
 
 

6. Perspectives on Well-Being 

 
Chapters fifteen and sixteen are centrally concerned with the notion, surely of 
vital importance to bioethics, of well-being. 

In chapter fifteen, guided by certain philosophical claims about what it is 
that makes a human life go well, John McMillan focuses attention on empirical 
data about personality changes in patients taking anti-depressants. He suggests 
that authenticity, understood as a state that exists when our reactions 
harmonize with our sense of who we are, is an essential ingredient in well-
being. The state of being “better than well” said to be brought about by anti-
depressants may, paradoxically, have a negative impact on our well-being, to 
the extent that it involves us in an inauthentic mode of being. 

Floris Tomasini, in chapter sixteen, investigates the phenomenon of self-
demand amputees: persons who have a felt need to have one or more healthy 
limbs or digits surgically removed. Tomasini argues that standard normative 
ethical theories (specifically, Kantianism and Utilitarianism) are inadequate 
tools with which to assess the ethics of a doctor’s meeting or failing to meet a 
self-demand amputee’s request for amputation. Both drastically fail to take 
into account the patient’s own “lived experience,” and with it her own sense of 
what it is that would constitute her well-being. In particular, Kantianism does 
not allow for the existence of diverse conceptions of embodiment, while 
Utilitarianism too falls short of a proper recognition of what it must be like to 
be a self-demand amputee, in so far as such a recognition clashes with the 
ethical justification that healthcare workers’ professional identity demands. 
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7. Contested Concepts 

 
The last five chapters of the volume all deal with certain controversial 
concepts that are often employed in bioethical argument and analysis. 

In chapter seventeen, Mark Sheehan takes up the question of whether 
healthcare policy makers, in so far as they are involved in resource allocation, 
can be justified in providing very effective, but enormously expensive, enzyme 
replacement therapies to the sufferers of devastating and rare lysosomal 
storage disorders. Any plausible justification for such decisions would appear 
to be founded in a Rule of Rescue. That rule gives expression to the natural 
human tendency to want to rescue single endangered lives, regardless of cost, 
and despite the fact that doing so will reduce the amount of resources available 
elsewhere. If the rule is to have a normative dimension, instead of simply 
identifying a brute empirical fact about the human proclivity for saving 
identifiable individuals, then the most promising justification of it will appeal 
to agent-relative reasons. But these are precisely the sorts of reasons that we 
might think (wrongly, Sheehan argues) ought not to figure in the deliberations 
of policy makers. 

Peter Lucas argues in chapter eighteen that the notion of therapeutic re-
search, understood as a practice in which there is an essential link between the 
therapeutic goal and the goal of producing generalizable medical knowledge—
is, in effect, a myth. There is, he insists, an ineliminable tension between the 
aim of conferring therapeutic advantage on the participant/patient, and the aim 
of gathering research data. Data-gathering in controlled trials, where it is 
ethically carried out, must to some extent undermine any therapeutic intent. On 
the other hand, in research that involves the testing of innovative treatments, 
the subject may gain a therapeutic benefit from participating. However, it is 
not strictly speaking in her interests to be involved in the research program. 
Lucas ends with the suggestion that we stop using the misleading label 
“therapeutic research,” and opt instead for “medical research combined with 
medical care.” 

A pressing question in all areas of applied ethics concerns the legitimate 
scope of ethical concern. What sorts of beings are worthy of ethical considera-
tion, or can be taken to possess basic rights? Lisa Bortolotti, in chapter 
nineteen, holds that “persons” is the wrong answer. However, she agrees with 
Tom Regan that a being’s possessing sentience is not sufficient to render it 
worthy of moral concern. Even so, she believes that Regan’s “subject-of-a-
life” criterion—which demands that morally considerable beings have such 
characteristics as memory, a sense of their own future, and self-
consciousness—sets the bar too high. She instead argues that basic rights can 
be accorded to any being that has intentional states. 

In the volume’s twentieth chapter, Jane Wilson examines the possibility, 
suggested by Tziporah Kasachkoff, that there may be forms of paternalism that 
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are ethically justified. Kasachkoff’s claims represent a critique of the dominant 
liberal rights-based conception of paternalism, which unrealistically assumes 
that all paternalistic action must be coercive in character. While Wilson agrees 
with Kasachkoff, her chapter concentrates on Mark S. Komrad’s attempt to 
demonstrate a sphere of justified medical paternalism. Komrad’s arguments 
are shown to have serious shortcomings, and to entail the legitimacy of 
unrestricted paternalism in the treatment of ill patients. Whatever the 
justification of medical paternalism—and Wilson assumes that there are 
contexts in which it can be justified—it is not the one offered by Komrad. 

In the final chapter, Simo Vehmas discusses a group of issues surround-
ing our understanding of people with severe intellectual impairments, and with 
it the very notion of disability and various ways of conceptualizing it. 
Specifically, he examines four claims: that people with severe intellectual 
impairments are not persons; that they are burdensome, either to their families 
or to society as a whole; that they are members of an oppressed group; and that 
their disability is nothing but a social construct. He finds reason to question 
each of these assumptions, reaching some surprising and controversial 
conclusions along the way. 
 
 

8. Pressing Onward 

 
The twenty-one chapters in this volume strive, through the use of high quality 
argument and analysis, to get a good deal clearer concerning a range of issues 
in bioethics, and a range of issues about bioethics. They succeed in that aim. 
But perhaps their greatest success will involve something further: namely, 
their acting as a catalyst for future debate. The more arguments about 
bioethical argument, and the more analyses of bioethical analysis, the better. 
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GLOBAL BIOETHICS AND “ERRONEOUS  
REASON”: FALLACIES ACROSS THE 

BORDERS 
 

Sirkku Kristiina Hellsten 
 

 

1. Introduction 

 
The rapid developments in medical sciences and biotechnology in the 
globalized world have brought bioethical issues into the heart of the public and 
academic debates. International policy makers and healthcare professionals 
have disputed whether there should be a comprehensive, normative framework 
of “global bioethics,” or whether we should settle with learning more about the 
differences between the various “local” bioethical norms.  

In this chapter I want to focus particularly on the errors of reasoning in a 
global context. I claim that if we want to find a way toward any kind of global 
consensus on normative guidelines in bioethics, we need to be more aware of 
the common fallacies involved in bioethical argumentation across the borders. 
Recognizing these fallacies in our reasoning helps us to make a clear 
distinction between (1) actual moral value conflicts; (2) political views and 
rhetorical use of the main concepts; and (3) disagreements which appear to 
have moral foundations but actually are due to obstacles in our reasoning 
which prevent consistent and unbiased argumentation.  
 

 

2. Opposites Attract: For and Against X 
 
One way to defend a particular normative position in bioethics—as in any 
other philosophical and ethical argumentation—is to defend a preferred 
position against its rival. In early bioethics one of the most basic forms of 
argument was between opposite normative positions. One could, for instance, 
argue “for” or “against” euthanasia, abortion, population control, genetic 
engineering, and so on, by creating polarizations between the extreme, 
opposite views. One efficient way to do this is to set alternative or competing 
normative theoretical frameworks into combat against each other. For 
example, you can set your defense for an argument against marketing human 
body parts in a deontological framework, and then refute any views in favor by 
showing how morally suspicious is the willingness of utilitarian consequential-
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ism to sacrifice innocent lives in the name of the common utility. Similarly, 
you could defend surrogate motherhood with a utilitarian argument of 
maximizing overall happiness, by highlighting the logical inconsistencies that 
attach to certain deontological arguments. The arguments in question claim 
that individual moral agents are to be treated as ends in themselves rather than 
as means to other ends, while simultaneously undermining that very moral 
agency in taking a paternalistic view toward those who have made the decision 
to try to have their own child by using any means available. Deontologists 
undermine the autonomy of those who have given their informed consent and 
have agreed to take upon themselves the burden of pregnancy in order to help 
others realize their dreams of producing genetically related offspring.  

Such polarization is often more rhetorical than ethical. By setting one’s 
own argument against any rival ones—and by rebutting the apparently 
incommensurable positions—we can easily create a “false dichotomy” that in 
turn provides a basis for rationalizations and polarizations: if I can prove that 
the opposite side is wrong, then my own view must be right. 
 
 

3. Polarization Between the West and the Rest 

 
Contemporary philosophical argumentation in bioethics within the Western 
framework has a lesser focus on competing theoretical frameworks and 
dichotomized positions. Instead, it attempts to show sensitivity to actual, 
practical ethical concerns and to be more responsive to public views as well as 
policy-making and legislative issues. The practical importance of bioethics has 
created a need to find arguments that look for the mean between the normative 
extremes, and that settle for a compromise position that most of us would (or 
could) agree upon at least to a degree (as the moral justification for various 
public policies and new laws). However, as inconsistent as it may seem, in the 
global dialogue in bioethics, we still have a long road to travel from falsely 
polarized cultural competition, to cross-cultural consensus and informed 
agreement.1 

International debates in bioethics today are still often based on polariza-
tions that result from false dichotomies and striking forms of “black-and-
white” thinking (almost literally speaking). The main polarizations can be 
identified as follows: (1) a debate on the moral superiority/inferiority of a 
particular cultural tradition (namely, individualism versus collectivism); (2) a 
competition between two apparently opposite and incommensurable theoretical 
frameworks (namely liberal pluralism versus communitarian particularism); 
(3) the incomparability of two contrasting metaphysical worldviews (namely 
atomism versus holism); and (4) the plausibility of universalistic versus 
relativistic moral outlooks. 
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These various aspects of the debates tend to get tangled together resulting 
in a false dichotomy between supposedly opposing cultural moral traditions, 
namely Western universalistic individualism versus non-Western relativist 
collectivism.2 The proponents of individualism from within the Western 
tradition argue against the non-Western collectivist frameworks by claiming 
that they lead to a suppression of the individual will and individual rights. This 
conclusion is drawn from premises that claim that in traditionally more 
collectivist cultures, the starting point for healthcare and medical treatment is 
not the individual—the patient himself or herself—but instead the community, 
and in particular the family.  

To support these premises, empirical evidence is often given that in many 
Eastern and Southern countries such as Japan, China, the Philippines, and 
Indonesia, as well in Africa, people do not practice self-determination in the 
same explicit fashion as is required by the principles of individualistic, 
Western medical ethics. Decision-making is instead based on the values of 
social responsibility, solidarity, and egalitarianism. This means that a family or 
even a community as a social collective is expected to take part in making 
decisions with, and sometimes on behalf of, the patient. To proponents of 
individualism, such a “paternalistic” structure of decision-making suppresses 
individual freedom and violates people’s moral agency. Since such a 
collectivistic cultural practice as communal support in decision making does 
not typically follow the universalistic demand for the value of individual 
autonomy and rights, Western individualists also see it as a form of cultural 
relativism.  

The collectivist normative framework, however, has a logical defense for 
the values of social responsibility and solidarity. On the one hand, the family 
and community have special obligations to take care of the sick, not only in 
terms of material aid, but also in a psychological and social sense. They have a 
duty to help the patient make difficult decisions, in order to make everything 
work smoothly in his or her best interests. So, the community is there to 
protect a patient from further anxiety and difficult decisions that also affect 
those around him or her. From the collectivist point of view this is not an 
attempt to suppress an individual will. Instead, it is a caring and more 
democratic approach than the Western individualist one, which evidently 
leaves the entire burden of difficult decisions on individuals who are already 
suffering and worrying about those whom their decisions affect. The Western 
atomistic individual, detached from all social connections and networks, is 
seen as an illusion. From the perspective of more collectivist Eastern or 
Southern worldviews, the construction of a moral framework based on such a 
distorted view of our decision-making contexts merely promotes egoism. In 
practice, this easily precipitates the disintegration of family and communities, 
and creates a social context in which everybody cares merely for themselves, 
and not for anyone else.3  
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This polarization between Western individualism and non-Western col-
lectivism seems to suggest that in a global context we are faced with 
fundamentally different cultural ethical positions, which lead into normatively 
incommensurable, practically opposed moral values and principles or ethical 
guidelines. The collectivist view criticizes the Western individualistic 
approach for its universalism. Collectivists maintain that attempts to justify 
certain moral rules and principles by socially “unembedded” reason leads to 
the enforcement of unwarranted Western cultural bias, which in practice 
further encourages imperialism and neo-colonialism. Using methodological, 
detached human reason as a justification for universal and absolute moral 
principles disregards the context of local belief and value systems.  

 
 
 

1. Ethical “-isms”: 

Individualism Collectivism 

a) Uniform (up to a degree) 
Western cultural tradition  

b) Various non-Western (Eastern, 
Southern, and so on) cultural 
traditions 

2. Theoretical frameworks: 

a) Liberal individualism 
—universalism 

—pluralism 

b) Communitarian collectivism 
—relativism 

—particularism 

3. Metaphysical worldviews: 

a) Atomism b) Holism 

4. Defined values/ideals (desired 

positive outcomes): 

 

a) Equal individual rights and 
freedom 
Reciprocal individual good 

b) Social responsibility and 
egalitarianism, the common good 

5. Actual/practical negative outcomes and related practices: 

a) Egoism, self-interest, social 
disintegration/competition. 
 

b) Suppression of individual, 
paternalism/totalitarianism 

 
Table 1.1 Polarizations between individualism and collectivism 
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The individualist view, for its part, tends to blame collectivism for fostering 
suppressive traditions and for disrespect of individual rights in practice. This 
false dichotomy sets different cultural traditions up in competition against each 
other, as if in themselves they present comprehensive normative theoretical 
frameworks. The individualist cultural tradition is taken to present a rights-
based theory opposed to a collectivist communitarianism which is equated 
with the theory of collective social responsibility. Dialogue between such 
seemingly incompatible positions becomes futile.4  

Table 1.1 maps out how the polarizations to which we subscribe can 
easily mislead us into seeing cultural frameworks as normatively incommen-
surable. In reality, however, we can actually find similar values in each 
framework. The reason for this is that the polarizations in question tend to 
combine different elements of the -isms. For example, in debates over 
conflicting values we tend to set the values of one framework against the 
actual practices of another: (4a) defined and pronounced values/ideals, set 
against (5b), the actual negative outcomes and related practices; and, vice 
versa, (5a) against (4b) and so on.  

Table 1.2 shows how the descriptive elements of frameworks can be set 
against prescriptive ones, so creating false dichotomies: universalistic 
individualism (1a) against relativist collectivism (2b), and vice versa. We can 
also recognize here how both frameworks share the problem of relativism: 
individualism turning into relativist subjectivism and collectivism into cultural 
relativism. 
 
 

 1. Universalism 2. Relativism 

a) Individualism Individual rights 
Value/goal: universal 
respect for human 
dignity, difference, and 
tolerance/freedom 

 

Subjectivism 
Negative outcome: 
Laissez-faire ethics, 
moral indifference, and 
egoism 

 

b) Collectivism 

 

Collective/group rights 
Value/goal: universal 
respect for human 
dignity, difference, and 
tolerance/freedom 

 

Relativism 
Negative outcome: 
Cultural relativism, 
tolerating intolerance, 
and group self-
interest/competition 

 
Table 1.2 Polarizations, the naturalistic fallacy, and cultural generalizations. 
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4. Descriptive versus Prescriptive Reasoning in Bioethics 

 
Related to the false dichotomies between individualism, collectivism, 
universalism, and relativism is the problem of the naturalistic fallacy. Since 
bioethics is about normative guidelines for the biosciences and their everyday 
application in policy issues and medical practice, we need to engage in moral 
reasoning that is engaged in reflective value judgments. Arguments on 
bioethical issues may not originally, in many cases, provide for prescriptive 
value conclusions. However, our tendency to derive “ought” from “is” leads 
bioethics easily into the naturalistic fallacy. This fallacy is committed when 
we draw a normative conclusion from factual premises without any solid 
evaluative ethical support. Instead, we let our suppressed, implicit premises 
(enthymema) lead the way to a normative conclusion.5  

In argumentation theory this tendency to derive prescriptive claims from 
descriptive reasoning is related to confusion between practical or pragmatic 
recommendations on the one hand, and moral judgments on the other. I can for 
instance give you the following advice: “If you want to live a long life, you 
should eat sensibly and get enough exercise.” This, however, is a practical 
recommendation, and not a moral claim about the importance of a long life, or 
the good life, or life in general. Instead it might be based on my empirical 
observation or on scientific evidence that people who eat sensibly and exercise 
tend to die older than those who do not. On the policy level, this observation as 
such does not give (for example) the government any moral obligation to make 
sure that we, the citizens are getting sensible nutrition and plenty of exercise, 
nor does it oblige us to aim for a healthy and long life. Some other general 
principles or assumptions are needed in the premises to make it a moral 
recommendation, such as “long life increases human well-being and 
happiness; well-being and happiness are the intrinsic values/purpose of human 
life” (in a teleological sense).6  

Similarly, we can reason that “mothers of new-born babies should be 
advised to breast-feed their babies, because most manufactured baby milks 
have been found to contain chemicals which can cause infertility,” and here 
again—if we consider the should recommendation as a moral one—we need to 
agree with the principles that infertility or childlessness is somehow intrinsi-
cally morally undesirable.7 
 
 

5. Rationalizing Hasty Generalizations 

 
The reason why we should pay attention to false polarizations, hasty 
generalizations, and commissions of the naturalistic fallacy is that our 
argumentation, despite its potentially presenting itself as objective, is usually 
based on our earlier assumptions, learned values, and cultural background. If 
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this goes unnoticed, we are liable to accept further presumptions, or to enforce 
our existing prejudices by justifying them with reason-substitutes instead of 
logically consistent, valid, and sound argumentation concerning the moral 
values involved. The result is “pseudo-morality,” or argumentation that 
presents itself as making genuine moral judgments, while it is actually based 
on practical recommendations drawn from purely factual premises. 

In order to show the fallibility of our reason, we need only consider a few 
evident examples from the history of Western philosophical argumentation, 
which has traditionally claimed superiority in the achievements of objective 
reason and logic in the universalistic and rationalistic approach to analytical 
and ethical argumentation. The main problem with Western philosophical 
argumentation has been its tendency to be blind to its own cultural biases. As a 
result, its argumentation remains arrogant enough to claim universality, and to 
disregard other cultures and their local wisdom. This is the case whether we 
talk about ethics, bioethics, or philosophical analysis in general. Excellent 
examples can be found throughout Western philosophical history from the 
Ancient Greek to the present day. In particular, the Enlightenment’s philoso-
phical tradition, which rhetorically preached the universality of individual 
rights and equality in human dignity, remained uncritical of its own logical 
inconsistencies based on culturally bound prejudices. In so doing, it directly 
undermined the very possibility of both the descriptive and normative 
universalism it claimed to pursue. Some of the greatest philosophical minds in 
the Western intellectual tradition—from John Locke to Immanuel Kant, and 
from David Hume to Friedrich Hegel—presented, in the name of universal 
reason, social and political views that are strikingly biased and culturally 
bound in their prejudiced, discriminatory, and repressive presumptions and 
communal values.  

To enforce their own plausibility, these views effectively marginalized all 
non-Western views as primitive or pre-logical, and as based on irrational 
beliefs and emotions rather than on “Western” logic and “objective” reason. 
All in all, these culturally partial views denied the very existence of the 
reflective philosophical and ethical tradition anywhere outside the West—
often also undermining the very humanity of non-Western people altogether, 
on a philosophical, intellectual, biological, and geographical basis. 

We might think, for instance, of Locke’s promotion of tolerance and 
individuals’ natural rights to life, liberty, and property, which nonetheless 
conveniently excluded non-Western—namely non-Caucasian—people, from 
the scale of full humanity and denied them equal rights. Hume, the very person 
to warn us about the dangers of deducing “an ought” from an “is,” saw no 
problems in classifying “the black person” (or as Hume put it “the Negro 
race”) as naturally less civilized than the white European. And he used this 
fabricated, supposedly empirical generalization, as factual evidence to draw a 
normative conclusion that the exploitation of African and other colonies was 
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justified. Kant, whose categorical imperative demanded that all human 
beings—as moral agents with moral duties—should be treated as ends in 
themselves and never solely as means, stated that “the Negro race” is inferior 
to the white race, and thus, not evidently deserving full human dignity and 
“moral autonomy.” 

Finally, Friedrich Hegel’s Absolute Reason did not even recognize the 
existence of African or Asian cultural history. Hegel saw the end of the 
realization of Spirit as Absolute Reason in Enlightenment’s Europe, and left no 
place for intellectual development outside that continent. Indeed, all places 
outside Europe were regarded as being without reason and, therefore, without 
history. They had no hope for civilization and no capacity for rational thought. 
Thus, in Hegel’s reasoning slavery actually benefited the colonized because it 
provided them with at least some type of moral education. In his philosophy of 
history and more prominently in his Philosophy Of Right, the logic of reason 
that unfolds the Spirit is in capitalism, imperialism, and colonialism. The 
expansion of these is needed to universalize European ideals, and so to extend 
civilization to the rest of the world.8  

From the point of view of logic and ethical reflection, these views from 
Western, supposedly universalistic philosophy, represent radical, culturally 
situated assumptions. They are also loaded with the most elementary formal 
and informal fallacies of reasoning, and particularly involve false generaliza-
tions concerning the issues of humanity, gender, and race. The lesson to be 
learned here is that when it comes to argumentation and the role of reason in 
their attempts to make plausible moral judgments, even philosophers of great 
intellectual capacity and rigor are as liable to culturally bound prejudices as 
anyone else. They categorize people who are less rational as less reasonable, 
and so as not reaching the expected standards of “intellectual capacity and 
moral autonomy.” From such (pseudo-) “factual” categorizations, they derive 
normative ethical guidelines.  

This is related in bioethics to Michel Foucault’s discussion on “biopoli-
tics,” where “oughts” are derived from descriptive categorizations of people 
and their abilities. This leads to misguided moral justifications, which enforce 
global inequality. However, the difference between the prejudices of 
philosophers and those of non-philosophers is that philosophers can skillfully 
argue to support their cultural biases and use rhetorical means to persuade 
others to accept their ideas. Consequently, they have great influence on 
intellectual and social development, as well as on the legal and political 
arrangements based on their arguments. In bioethics this always creates the 
danger of eugenics. Seemingly objective scientific arguments are employed to 
justify normative judgments; facts about people’s physical, mental, social, or 
genetic capacities are used to prove their “value of life,” “their human worth,” 
“their personhood,” and so on. 
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For non-Western bioethics the bridge between universal reason and cul-
tural connection is particularly relevant, since non-Western ethicists still today 
tend to be marginalized as cultural relativists due to their open interest in their 
own culture’s heritage, their strong cultural identity, and their focus on 
culturally specific issues and cultural sets of values, in the place of attempts to 
find “universally” applicable guidelines to “global bioethics.” Nevertheless, 
judging from the examples outlined above, the universalism in Western 
thought is still clearly a mere illusion, and philosophy in the West has never 
succeeded in liberating itself from its cultural and historical burdens. This it 
must do if it is to engage in balanced cultural dialogue on global bioethics.  
 
 

6. Life and Death in a Vacuum?  

Practical Context in Global Biomedical Ethics 

 
Having looked at problems of logical inconsistency, I want next to discuss 
how socio-economic and cultural context may also encourage us to reconsider 
the validity of an argument. In other words, normative conclusions that might 
appear counter-intuitive to our moral sense may have unfailing logic in a 
different global and local setting. This is easiest to demonstrate by discussing 
professional medical ethics in an international context.  

One of the central concerns of bioethics has been related to the interpreta-
tion of global and local values and normative guidelines, particularly when 
medical professionals are working across borders within different (cross-) 
cultural settings. The core principles of medical ethics are in general thought to 
have some universal applicability, so that they may protect patients’ rights and 
maintain some shared standards of practice. These core principles are usually 
noted to be the following: respect for autonomy (including informed consent 
and confidentiality), beneficence (benefit), non-maleficence (avoidance of 
harm), and justice. Even if we agree with this theoretical set of fundamental 
bioethical principles, we are still bound to understand it within our particular 
cultural framework. As a result, we cannot always concur on which practical 
guidelines ought to determine our actions in various contexts. So, even if there 
were an apparent global agreement on normative principles (though with the 
cultural polarizations this is still a rather idealistic hypothesis), these principles 
themselves could not tell medical professionals what they should or should not 
do in certain situations, particularly without any wider understanding of 
culture, worldview, and local values.  

Depending on our cultural backgrounds, we tend to give certain concepts 
different meanings. As a result, we have various interpretations of what 
particular values and norms may mean in various cultural as well as politico-
economic settings. Even such basic concepts of bioethics as “health,” 
“disease,” and “sickness” tend to be social and cultural constructs. Their 



18 SIRKKU KRISTIINA HELLSTEN 

meaning may vary from one time to another, and from one place to another, 
according to different worldviews, belief systems, and values, and dependent 
on the resources available. Nevertheless, in the Western context, and in 
bioethics and medical ethics, it is commonly accepted that modern medicine is 
based upon scientific descriptions of nature and the human body. This links us 
back to the Foucauldian claim, discussed earlier, that Western “biopolitics” 
tends to use scientific knowledge to define “health” and “normality,” and 
draws again from these descriptive premises a conclusion that presents a 
universal “normative” ideal of what kind of life everyone should live/have. 
This implies that there is universal or universalistic knowledge of health—that 
there is an accepted approach that applies to health problems the world over, 
because “objective” science delivers the objective truth.9 

Rony Brauman, the former Director of Doctors Without Borders 
(Médecins Sans Frontières) has given illuminating examples of the thorny 
ethical dilemmas that the healthcare professional may face in an international 
or widely multicultural environment. These dilemmas are related to a conflict 
between the promotions of the best possible medical care available, while 
simultaneously considering the overall well-being of the patient in relation to 
his or her cultural beliefs. Brauman’s first example comes from the war in 
Mogadishu, Somalia, where international medical experts were trying to help 
the casualties of the war, but found out that the decisions they made based on 
Western medical knowledge and technical diagnosis with their commitment to 
the four core principles of medical ethics mentioned earlier, as they are 
understood within the Western medical tradition, would lead to conflicts that 
might cause more suffering and harm to the patient. For instance, in cases in 
which the only solution to save a victim’s life would call for an amputation 
(because of massive infections that could not locally be treated properly), 
many wounded young people would refuse the proposed procedure. They 
preferred to die with the body intact than to live with a visible mutation. This 
caused ethical dilemmas for the surgeons and other international medical team 
members, and indeed undermined their whole reason for being there in the first 
place. If a doctor cannot amputate in a war situation, his or her role as a healer 
is seriously diminished. The lives of some of the doctors were threatened 
because they were trying to convince the wounded that it was in their best 
interest to undergo amputation. From the point of view of Somali people, 
however, their best interest was not to receive such treatment. Their best 
interest was not to remain alive at any cost.  

The interpretation of the meaning of the principles of respect for auton-
omy, beneficence, and non-maleficence were in such cases challenged by the 
local concepts of human dignity and well-being, and by the cultural under-
standing of health, injury, and “the good life.” The foreign doctors could easily 
feel that is unethical, and so be reluctant, to respect autonomy, justifying this 
belief on the grounds that people in these conditions do not understand their 
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own good, but are prisoners of some irrational cultural beliefs. This allows 
many to reason that since these patients are originally members of a collectiv-
ist culture with a holistic belief system, understandably they cannot be 
considered autonomous decision-makers in a sense that Western medical ethics 
requires. So, there are no real grounds to respect their wishes as manifestations 
of autonomous decisions, even if a principle of doing so applies in the Western 
context.10 

The value of amputation in relation to health in a global context can be 
further discussed when we again set the issue in its Western pluralistic 
framework. In North America and Europe there are an increasing number of 
people who have now been diagnosed as suffering from a condition called 
Amputee Identity Disorder (AID). This is a “medical condition” in which a 
person voluntarily wants to receive amputation in order to feel “whole.” AID 
sufferers can spend a lifetime wishing that a healthy arm or leg would be 
removed, and if they cannot find medical assistance for this problem, they may 
finally attempt a self-amputation or even suicide. So, for an AID sufferer to be 
cured, it is necessary that an otherwise physically healthy body be mutilated in 
order to give him or her a feeling of well-being and wholeness. 

From the point of view of the medical practitioners working in Somalia—
or practically anywhere—these requests for amputation would be “absurd.” To 
many, they are basic violations of a doctor’s duty to do his or her patients no 
harm. But the AID sufferers and their supporters argue that, for them, they are 
no less necessary or effective than any other amputation that is used to save a 
person’s life. Some AID sufferers argue, for instance, that there is no 
difference between wanting a limb removed and wanting a shorter nose or 
smaller breasts. Others draw a parallel with extreme body piercing. But most 
say it has nothing to do with cosmetic preferences or subjective notions of 
beauty; instead, it is a question of identity. The analogy they draw is with 
gender reassignment. Sex-change patients claim that they were born in a body 
of the wrong gender. AID sufferers say they should have been born in the body 
of an amputee, and it is their right to get the treatment they need to feel 
“whole” and “healthy” again. Their autonomy should be respected based on 
their rational choice and informed consent.11 

Another example that can shed light on the problems of cross-cultural 
understanding of “the principle of justice” is also taken from Brauman. The 
northeastern region of Karamoja in Uganda was suffering from a famine that 
affected about 50,000 people, but the food aid sent there was insufficient. 
International medical aid workers witnessed a terrible struggle for survival in 
the area, and established feeding stations according to the traditional approach, 
allocating food to the most malnourished—which were usually children under 
five and pregnant women. However, the food was, at the local level, taken 
away from the original target populations to be given to the elders of the 
villages. The moral value that Western medical professionals give to children 
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and pregnant women—based not only on the fact that children and women are 
usually the most vulnerable, but also that children are innocent and that they 
are “the future”—was challenged by local customs and values. The Western 
doctors here again felt that the local people were uncivilized and cruel and that 
they did not have a proper understanding of the requirements of “the concept 
of justice.” Logically speaking, however, there was no irrationality or 
inconsistency in the claim that the elders were of supreme importance because 
of the local values of social coherence, social authority, and decent social 
standards. After all, children do not yet know anything and can always be 
replaced, while there is no way to replace the elderly suffering from the 
famine.12  

Healthcare professionals face similar situations in the cases of genital 
mutilation and various other practices that are in one culture considered 
important for a person’s health and social status, and in another as dangerous 
and harmful. What is important in such cases is to go back to an evaluation of 
the facts and values involved. In the case of female genital mutilation, we need 
to take a wider look at the cultural arguments for the practice, the values 
presented in these arguments, and the actual practice and its persistence. When 
set in context and in relation not only to what we might think of as universal 
values (individual autonomy and rights) but also to local values (such as 
solidarity and egalitarianism in Africa, for example), we can easily find out 
that the practice might not promote even the local values it claims to promote. 
Also, we realize that such a practice, in one form or another, has in itself been 
quite universal and global. Many practices that Western individualists may 
think of as “non-Western,” primitive traditions of as yet “uncivilized” cultures, 
are practices that have at one time or another existed in our own cultures, but 
with different justifications: for example, a medical rather than a social one. 
Various forms of genital mutilation have been defended on medical, aesthetic, 
hygienic, scientific, cultural, traditional, and religious grounds throughout 
history in most parts of the world. Different cultures just tend to rely on 
different justifications, thereby mixing up the issues of values and facts.13 

That we do have different cultural understandings, interpretations, and 
applications of certain concepts as values need not be seen as cause for 
despair. While there may be no global set of bioethical values, the more we 
study the similarity and relevance of differing values, the better we learn to see 
the different situations in which we need to reconsider our own views and 
belief systems, and  the easier it is to reach reciprocal, international under-
standing on the issues at stake. Such understanding addresses shared 
“concerns,” instead of involving us in disputes over differences and conflicting 
values. If we return to the Ugandan example mentioned above, it is clear that 
had there been more resources available, the understanding of “the concept of 
justice” might have been very different to start with. Local circumstances and 
resources mold our views on what kind of ethics is most pragmatic and 
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applicable. Not only our cultural beliefs but also changes in social, political, 
and economic circumstances, as well as the availability of resources, all affect 
our interpretations of particular values and norms. If we are looking for a 
global bioethics we need to examine all of these issues from their various 
sides, instead of settling with false polarizations and hasty generalizations. 
Only then will we be able to come up with more realistic and more applicable 
international agreements, which take into account not only the different 
worldviews and belief systems that people hold, but also the politico-economic 
realities related to the local and global distribution and allocation of resources.  
 

 

7. Conclusion 

 
Trying to understand the context of argumentation beyond our own cultural 
boundaries helps us to use logical analysis, as well as critical and self-critical 
inquiry, more efficiently. We can avoid fallacies by mapping out particular 
cultural presuppositions, biases, and other obstacles in our reasoning, and by 
recognize the inconsistencies that follow from these. Therefore, I suggest that 
rather than searching for “global and local bioethics,” we should examine the 
global and local plausibility of ethical reflection. Instead of debating the 
universality or cultural confinement of our theoretical frameworks, we need to 
pay more attention to the universality of the mistakes of our reason, and to 
study how these errors of reasoning are related to our cultural presumptions 
and local beliefs. We also need to make a serious attempt to differentiate 
between values and facts when engaging in cross-cultural argumentation on 
bioethical issues.  
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IS BIOETHICS ONLY FOR 
THE RICH AND POWERFUL? 

 
Søren Holm 

 
 
The offer obviously hasn’t been tempting enough, for Olga has turned it down. 
Perhaps if Amos had been able to suggest a meal he would have been more 
likely to succeed, for Sergio tells me he’s spotted her pinching the greasy, 
tasteless cheese sandwiches left in the canteen each night in the vain hope that 
someone will be desperate enough to eat them. She’s been slipping them into 
her bag to eat during the day. Presumably, she’s surviving mainly on two 
o’clock chips and stew. Sergio’s revelation doesn’t surprise me, for Olga 
certainly isn’t the first. I’ve been reading through the supervisor’s notebook in 
the few idle moments I can catch alone in the cleaning store. This records any 
incident during the night, so the Casna managers can catch up on what’s been 
going on. One entry from last year reads: “Ibrahim had his bag searched by 
security and they found a banana and some uncooked fish. He was told not to 
come back here again.”1 
 
 

1. Introduction 

 
The question I have raised in the title is clearly much too large to answer in a 
single chapter, but I hope that it has caught your eye and that you are willing to 
read a little further to get a partial answer.   

What I want to consider here is one aspect of how bioethics deals with 
the fact that wealth and power are unequally divided in the world, and in most 
if not all nation states. Is bioethics serving the interests of the rich or of the 
poor? This paper focuses mostly on the effects of wealth differentials, but it is 
crucial not to forget that wealth and power tend to go together both at the 
individual and at the group level, if for no other reason than because you can 
buy power with wealth in all societies, even those without direct corruption. In 
every society the rich and the poor live together in one sense, but in another 
sense they inhabit two very different worlds, as the initial quotation by the 
English journalist Fran Abrams illustrates. It is not only in low income 
countries that people struggle to find the money for their next meal, even when 
they have work.2 



24 SØREN HOLM 

Being poor means that you are likely to accept offers that people who are 
not poor would not accept, and this raises the issue of whether being poor 
leaves you open to exploitation, whether we can say that poverty coerces and 
that this in general makes exchanges between the poor and the rich suspect. In 
bioethics the answer to this question has implications in research ethics, 
transplant ethics, reproductive ethics, and healthcare resource allocation. 

In the first part of the chapter I will present a general analysis of coer-
cion, whereas the second part will focus on the degree to which poverty can 
rightly be said to coerce. 

The reason for choosing coercion and not exploitation as the central con-
cept here is that there are people (ultra-libertarians) who deny that exploitation 
is wrong in itself, but who accept that some forms of coercion are wrong. To 
engage with their arguments I have to pursue the argument in terms of 
coercion. I believe that the same general line of argument works for exploita-
tion as well, but will in the interest of brevity not pursue it here. 

 
 

2. A General Analysis of Coercion 

 
The necessity is imposed by the agent when someone is forced by some 
agent, so that he is not able to do the contrary. This is called the necessity 
of coercion. Now this necessity of coercion is altogether repugnant to the 
will.3 

 
One branch of the literature on the concept of coercion proceeds from a legal 
point of view because coercion, compulsion, or duress are recognized as legal 
defenses both in criminal and in civil law. The pertinent questions have 
therefore been:  
 

In what circumstances can somebody rightfully claim that he or she was 
coerced into doing a specific act, and thereby be excused from legal li-
ability? 

 
And: 

 
In what circumstances is it legal to exercise coercion against others? 

 
Another branch of the literature has attacked the problem from the perspective 
of political theory and has asked grand questions like: Is the relationship 
between employer and employee necessarily coercive? 

The purpose of this section of the chapter is more modest. I want first to 
sketch a general theory of inter-personal coercion, with specific reference to 
the field of healthcare. The analysis will therefore focus on the way in which 
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coercion functions in relationships between persons. It will be neither a legal 
nor a sociological or political analysis, and it will not try to delimit the exact 
class of acts of coercion which ought to be legally forbidden or sanctioned. 
Moral wrongness and legal prohibition cannot always be matched precisely. 
There may be good reasons for not making laws against all acts which are 
morally wrong, but when this situation occurs it is important to remember that 
such acts are still wrong, they are just not illegal. 

The theory developed here will be non-moralized in the sense that it will 
claim that calling some act an act of coercion is neither necessary nor 
sufficient to show that the act is morally wrong, all things considered. It only 
creates a prima facie assumption against the act. 

The subject of coercion has a long philosophical history, as the quotation 
from St. Thomas Aquinas at the beginning of this section shows. It has been 
discussed by many of the great philosophers, and has been analyzed from 
many points of view. It is almost a platitude to say that the concept of coercion 
has fuzzy borders, since that is true of most important concepts in ethics, but in 
this case it is not an irrelevant platitude because the borders are fuzzier than 
most. 

Coercion belongs to a cluster of overlapping concepts including compul-
sion, constraint, and duress. We could try to unravel the intricate differences 
within this cluster, but I think it would just be an unfruitful exercise in 
philosophical craftsmanship, so in the following I will use the word “coercion” 
to stand for this whole cluster of closely related concepts. Linguistically this 
will prevent me from conforming to the rule that a good writer will not use the 
same word for the same concept too often, since for clarity I think it is best to 
use only one word. A more serious philosophical problem is caused by the fact 
that we will have to make a distinction between coercion and other concepts 
like incentive, offer, and persuasion. We all know the mafia man in American 
movies who approaches the victim and says: “I’ll give you an offer you cannot 
refuse.” Is this coercion, incentive, or just persuasion? 

The instances of coercion which are of interest here, are those instances 
where one person coerces another into performing or refraining from some act 
(interpersonal coercion). There is no doubt that nature can also coerce, for 
instance “the snowstorm left me no choice but to stay inside the house,” but in 
the bioethics context interpersonal coercion is by far the most important type 
from the moral point of view, so my analysis will not include instances of 
coercion by nature. 

The purpose of interpersonal coercion is, as stated above, to get some-
body to do something he or she would not otherwise have done, but this is a 
feature which coercion shares with all of the other concepts mentioned above. 
When I offer you my extra ticket for the Saturday football game, it is because I 
want you to accompany me to the game, instead of doing what you had 
previously intended to do on Saturday afternoon. When I persuade you that a 
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Mercedes is really a better choice than a Lexus by showing you that the resale 
price of a Mercedes is much better than that of a Lexus, I also change your 
actions. And when I convince you that the act you are about to perform is 
morally wrong, I may also get you to act differently (if you do not suffer from 
weakness of will). If we want to distinguish coercion from offers, incentives, 
and persuasion we therefore need to look more closely at the way in which the 
coercer tries to change the action space of the coerced. 

Let us look at the case of persuasion first, because it is in many ways the 
simplest. When I attempt to persuade people to do something, I usually point 
to some already existing features in the world which, if they were aware of 
them, would make them change their course of action. These features of the 
world may be in the external world (like the resale prices of cars), or in the 
internal mental world of the person in question (like an interest in football). 

I might say, that given that you have a strong motivation of type X, you 
should be able to see that doing Y now is a contradiction of this motivation. 
Although I may very well want the person to do a specific thing, and although 
I may be very selective in the choice of facts to which I draw attention (that is, 
I may try to deceive the person), I do not try to change or alter the state of the 
external world, or the basic underlying motivations of the person I am 
persuading. This is, for instance, why moral persuasion generally only works 
with moral people. The question of incentives and offers is more difficult and 
is treated below. 

Interpersonal coercion can take two different forms (here outlined for the 
prevention of acts, but similar definitions could be put forward for the 
induction of acts). The coercer C can physically prevent the coerced V from 
doing the act in question, for instance by putting V in a strait jacket. Let us call 
this physical coercion. Alternatively, C can coerce V by letting V know that C 
will perform some act CA, if V performs the act VA. Let us call this 
psychological coercion. 

Whereas in physical coercion it is literally the case that I could not do 
otherwise, in psychological coercion there is always a possibility that I could 
act differently, and assessing a psychological coercion claim is therefore more 
difficult than assessing a physical coercion claim. Just pointing out that I chose 
to perform the act in question does not show that coercion was not present. In 
many circumstances it shows the reverse, that the coercion was successful. 

In both types of case, coercion can only occur if there is some relation-
ship and some communication between the coercer and the coerced, since C in 
both instances has either to interact physically with V or to communicate his or 
her intentions to V. If V is not aware that C wants to coerce him or her, 
psychological coercion cannot take place. 

The act CA which C threatens to perform, must be an act which V per-
ceives as threatening his or her welfare. In order for C to coerce V it is 
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therefore necessary that C has, or at least is believed by V to have, some kind 
of power over things or circumstances that are of importance to V. 

In physical coercion C has the power to control V’s movements or physi-
cal environment, whereas in psychological coercion the power used could be 
of many different kinds. The power to control which C has, does not 
necessarily have to be used; often the mere threat of using the power may be 
sufficient. In the healthcare context it would often be a power to deprive V of 
something which has crucial importance for his fulfillment of basic biological, 
psychological, or social needs. 

We have seen above that threats to deprive somebody of the means to 
attain the fulfillment of a basic need can be coercive, but what about offers? 
Can an offer to make somebody better off than he or she is now ever be 
coercive? Normally we do not take offers as coercive, even though they may 
change people’s actions. If I offer you a job with twice your present salary, I 
have not coerced you if you accept the offer, although I have changed the way 
in which you would have acted, had I not presented the offer. 

Our intuitions may however be different if we look at offers presented to 
persons in more difficult situations. What would we say, for instance, if I 
offered an Indian day laborer 5,000 British pounds for one of his or her 
kidneys, or perhaps even more problematically, 50,000 British pounds for his 
or her heart? In both situations it could be rational for him or her to accept, 
because he or she could secure the future well-being of his or her family with 
the money gained in the transaction. But would this not be a case of a coercive 
offer? 

I think such an offer is coercive, and that its coercive nature stems from 
the combination of the offer and the condition of severe material deprivation in 
which the Indian day laborer finds him- or herself. What makes the offer 
coercive is, paradoxically, that it is an offer he or she ought to accept, but only 
because he or she is in a situation no human being ought to be in. Or to put it 
more formally, an offer is a coercive offer if  

 
(1) the recipient of the offer is in a severely materially or socially de-

prived situation; 
(2) this situation is not a situation in which the recipient ought to be on 

account of his or her own wrongdoing; and 
(3) the giver of the offer is aware of (1) and intends to use the situation to 

his or her own advantage. 
 
In the following I will assume that most poor people are not poor on account 
of their own wrongdoing, and will therefore not mention this qualification in 
the discussion. It is, however, important to note that those who are poor 
because of somebody else’s wrongdoing cannot be held responsible for this, 
unless they are strongly implicated in giving those other people their power to 



28 SØREN HOLM 

do wrong. We cannot visit the sins of the parents on their children, or of 
dictators or despots on their citizens. 

This would mean that an offer does not become coercive just because it 
has abnormal potency in a situation. If I offer a job to somebody, knowing that 
this is the job he or she has dreamt of all his or her life, I have not coerced him 
or her into taking the job, although the offer has an abnormal potency in this 
situation. 

An alternative explanation of our different intuitions about the two offers 
could be that whereas accepting the job offer does not harm me, the Indian day 
laborer is harmed in some sense by accepting the offer because it involves 
physical harm to his body. That would imply that the offer is wrong, not by 
being coercive but by being harmful. But consider the following example. I 
offer the job, knowing (1) that your partner has a good job which he or she will 
not leave, and (2) that you will have to move if you accept the job. If you 
accept the job, as you probably will because it is the job you have always 
dreamt about, then you have been harmed, because you and your partner will 
have to live apart from each other. Does that make the offer wrong in some 
sense? Perhaps, but even if the psychological harm is of the same magnitude as 
the physical harm in the transplant case, few would think that the two offers 
are equally bad. This residue seems to be explicable only by the coercive 
element of the transplant case, and that can only be fully understood in terms 
of the background conditions of material deprivation. 

A similar view on coercive offers is presented by Robert Nozick in his 
seminal article “Coercion,”4 and has recently been defended in a modified 
form by Alan Wertheimer.5 Nozick’s basic idea is that the feature that makes 
some offers coercive is that the situation in which the person given the offer 
finds himself departs from what could normally be expected. The problem that 
Nozick recognizes is that “what could normally be expected” can be 
understood in two quite different ways. It can be understood either as an 
empirical statement about the normal development of a state of affairs in a 
given society, or as a normative statement describing what the person in 
question is morally justified in expecting. Nozick himself prefers the moral 
interpretation, but delivers a counter-example which he thinks shows that the 
empirical interpretation must be used from time to time. In Wertheimer’s 
version this example runs as follows: 
 

The Drug Case. A is B’s normal supplier of illegal drugs for $20 per day. 
One day, A proposes to B that he will supply B’s drugs if and only if B 
beats up C.5 

 
Nozick believes that his idea of a moral baseline cannot show coercion to be 
present in this case, but since he believes that the situation is coercive he 
proposes to use the baseline which the person in question (B) would like to see 
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used. Wertheimer rejects Nozick’s claim that the choice of baseline is to be 
decided by the person receiving the offer and expands the number of possible 
baselines to 3: 
 

• The statistical (what is normal in a given society) 
• The moral (what morality requires) 
• The phenomenological (what the person in question expects) 

 
He further claims that there is no right answer to which baseline one ought to 
choose, and that each baseline gives rise to a coercion claim with a specific 
moral force. And he maintains that offers are only coercive if they involve a 
threat to make somebody worse off than he currently is in respect to one of 
these baselines. 

I think that this is a mistake. In the Indian day laborer case discussed 
above, there is little doubt that he or she is actually not worse off with respect 
to any of these baselines after having received the offer. The offer is normal in 
the society in question (although the practice is illegal in India), he or she has 
no moral right to expect that this particular person is going to help him or her, 
and before the offer was given he or she could not expect any help, since he or 
she did not know the person giving the offer. Nevertheless, the offer must be 
considered as coercive. This can only be achieved by a theory which accepts 
that some cases of severe material or social deprivation may make any offer 
coercive, if the intention is to exploit the deprived condition of the person. 
Instead of looking at the interpersonal moral situation, we will have to cast our 
eyes wider and look at the systemic moral situation, where morality may well 
require that no one should ever be left in the situation that leaves them open to 
this kind of coercive offer. 

The purpose of the analysis so far has been to reach an understanding of 
the concept of coercion and its defining components, but this still leaves one 
problem unsolved: namely, the question of whether the fact that an act is an act 
of coercion is sufficient in itself to show that the act is morally reprehensible. 

I will assume that all acts of coercion are prima facie wrong since that is 
part of the normal connotation of the term “coercion,” and that all acts of 
coercion therefore require a prior ethical analysis and justification. It is, 
however, obvious that not all acts of coercion are morally wrong, all things 
considered. A father who prevents his four year old son from running out on 
the main road during rush hour by grapping his arm is performing a paradig-
matic act of physical coercion, but it is justified coercion, and we would 
actually hold the father morally culpable if he had refrained from using 
coercion. I also think that we would believe the father equally justified if he 
could have achieved the same aim by psychological coercion, for instance by 
shouting “If you do not stay here you will not get the ice-cream I promised 
you!” 
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The exact circumstances in which coercion can be justified in the case of 
competent persons are a subject of heated debate, and I will not try to present a 
solution to this question. It is however important to point out that it is 
generally accepted by almost all participants in this debate that a necessary, but 
not sufficient, component in the justification of coercion is that the action must 
either be beneficial for the person in question, or it must avert harm to others. 
Without this component coercion cannot be justified (for a thorough review of 
the literature and a defense of the view that beneficence is never a sufficient 
reason for coercion, see Heta Häyry, The Limits of Medical Paternalism6). 

 
 

3. Can Poverty Coerce? 

 
We can now return to the question of whether poverty can coerce. It is obvious 
that poverty in itself cannot coerce, because poverty as a state of material 
deprivation does not try to make people do anything specific, or impose any 
specific restrictions on them. But poverty means that some people are left in a 
state where some kinds of offers have added potency. This is especially true if 
the poverty is so severe that a person has difficulty in securing basic survival 
needs like food and shelter. If I am going to die, or if I am not going to eat 
today if I do not take up your offer, I am in a state where I am likely to accept 
offers I would not have accepted if I had other ways of fulfilling my basic 
needs. 

This much is accepted on all sides of the debate, but it is often denied that 
it is enough to show that poverty coerces. In an op-ed piece for the British 
newspaper The Guardian on a market in organs, John Harris for instance 
writes: 
 

Some people say such a market would exploit the poor. First, it is hypo-
critical to think that denying poor people an opportunity to sell one of 
their few saleable assets is doing them any favours, at least so long as no 
attempt is made to alleviate their poverty in other ways. No one is ex-
ploited by an offer of money simply because they do something for pay 
which they would not otherwise do. I am sure I am not the only Guardian 
reader who would be unlikely to go to work if I was not paid for what I 
do!7 

 
Now, I would not for a moment want to claim that Manchester University 
exploits John Harris by employing him, and he is truly right that no one is 
exploited by an offer (that is, an offer that is not a coercive offer) simply 
because they do something for pay which they would not otherwise do. But I 
submit that Harris’s analogy between his situation and the situation of the poor 
in regard to such offers is severely flawed. 
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If you are hungry, or will go hungry if you do not get work today, and I 
offer you a job at very low pay, knowing that that is your situation and that 
you will have to take it (and save me paying decent wages to someone who is 
not below the breadline), your choice situation is very different from the one 
Professor Harris is in when wondering whether to continue working for 
Manchester University, going somewhere else, or taking early retirement. 
Some of these choices would make him economically worse off, but none 
would leave him wondering where his next meal would come from. We have 
to keep in mind that the situation concerning dietary choice described in the 
following 1930s poem by Scottish socialist poet Joe Corrie still prevails for 
some in the so-called affluent West: 
 

“Eat more fruit!” the slogans say,  
“More fish, more beef, more bread!” 
But I’m on Unemployment pay  
My third year now, and wed.  
 
And so I wonder when I’ll see  
The slogan when I pass,  
The only one that would suit me,— 
“Eat More Bloody Grass!” 

 
But, could it not be claimed that as long as exchanges with the poor are 
mutually beneficial, they cannot be coercive? Again we have a situation where 
the fact that an exchange is mutually beneficial counts against it being 
coercive, but it does not rule out coercion. How can offers of a mutually 
beneficial exchange be coercive in this way (if we make sure that they are not 
re-described threats)? Well, they can if they exploit a vulnerability to accept 
such offers which is induced by an unjust social system, of which I who give 
the offer am a beneficiary. If you are in a situation you should not be in as a 
matter of justice, some of the offers you receive can rightly be labeled as 
unjust and coercive even if they are offers it would be rational for you to 
accept. 
 
 

4. Serial Coercion and Extreme Poverty 
 
Is there a further problem in focusing on one-off transactions between the rich 
and the poor, as much of the literature tends to do? Is it enough to be able to 
say that each transaction is mutually beneficial? Well, there might be a 
problem, because when we look at each transaction it is easy to forget that 
whereas it may leave the poor party to the exchange better off for the moment, 
in many cases this is only very temporarily. One of the common features of a 
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life in poverty is that it is almost impossible to save and make yourself 
permanently better off. The poor are and remain poor, partly because their 
daily mutually beneficial exchanges with their employers do not add up to any 
other long-term benefit than being able to stay alive. It is, for instance, amply 
documented that it is impossible to live on the minimum wage in many parts of 
the UK and the USA, and totally impossible to save up for future contingen-
cies or a better life.8 This means that the poor can be serially exploited. I can 
exploit them today, and confidently expect them to be back in the same 
situation of exploitability tomorrow (through no fault of their own). It is also 
worth noting that when the poor have to borrow money, for instance when they 
are between two jobs, or if there is some emergency, they can usually only 
borrow money at rates far higher than the rates offered to the rich. This clearly 
adds to their serial exploitability. 

The situation of the poor is therefore different from some of the analogies 
employed in the literature. You can, for instance, only serially exploit my 
desire for a better job by offering me better conditions each time you try to 
exploit this weakness in me. The employer, the buyer of blood plasma, or the 
contract research firm does not have to offer anything more each time they 
exploit the economic weakness of the poor, because the poor will be back at 
their status quo ante simply in virtue of having to buy necessities to stay alive. 
Only mutually beneficial exchanges of a size that give the poor a realistic 
chance of moving out of poverty can reasonably be analyzed in isolation as 
one-off transactions. 

We are now in a situation where we can introduce a distinction between 
poverty and extreme poverty, where extreme poverty is characterized by two 
features in addition to the features of poverty itself: (1) an inability to satisfy 
basic needs for food and shelter on the income you have; and (2) an inability to 
save and thereby move out of poverty, because all income is used on basic 
needs or on servicing previously incurred debts. 

We may deny that poverty coerces without denying that extreme poverty 
coerces. In extreme poverty it is not the case that you cannot get your wants 
satisfied; it is the case that you have no legitimate way of satisfying basic, 
organic survival needs. If you want to go on living you have to do something. 
 
 

5. What Follows from a Denial of the Coercive Power of Poverty? 

 
What are the philosophical consequences of denying that extreme poverty can 
coerce? Immediately the consequences may seem quite liberating and positive. 
By denying that extreme poverty can coerce we can remove one of the most 
powerful arguments in favor of prohibiting organ sales, commercial surrogacy, 
and economic incentives for research participation, and if we can have these 
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prohibitions repealed, we can presumably save many lives through increased 
organ procurement and faster medical research. 

But, unfortunately, there are also other consequences. If poverty does not 
coerce, and the poor therefore need no special protection against coercion, we 
also lose the best and most powerful arguments for a range of presumably 
beneficial legal rules, such as rules enforcing a minimum wage, minimum 
working standards, minimum building standards, compulsory education, and 
many other similar rules. For many of these it will be the case that they prevent 
some of the extremely poor from getting a job or a place to live, whereas they 
could get one in a free market and be allegedly “better off.” 

This is clearly a welcome result for the libertarian, but for those of us 
who think that there is more to morality than the maximization or protection of 
liberty, it should be an incredibly worrying result. If all we can establish in the 
welfare arena are negative rights, rights not to be directly harmed against your 
will (risk of harm that you accept as part of a mutually beneficial exchange 
cannot be regulated against on this line of argument), there is no way of 
preventing the poor, weak, and powerless from being comprehensively 
exploited “for their own benefit,” and left to slide even deeper into poverty. 
Negative rights are simply not sufficient to protect them, and there is no reason 
to believe that charity will ever make up what we give up by abandoning 
positive welfare rights. 

 
 

6. Can We Fall Back on Justice? 

 
But can we not fall back on our theory of justice? Can we not say that what we 
should really do is remove the cause of poverty, the unequal and unfair 
distribution of wealth and power, instead of focusing on some of the effects of 
the current distribution (that is the potentially coercive exchanges)? I fully 
agree that we should strive to remove the causes of poverty, and the systemic 
injustice plaguing our society, but the argument put forward is that that is the 
only thing we should do, that we should not strive to remove the current local 
effects of poverty. 

This is a popular argument in the debates about a market in organs and 
incentives in research. Michael Gill and Robert Sade for instance write: 
 

Moreover, if kidney sales are wrong because, like the other indignities 
poor people have to suffer, they are a symptom of a fundamentally im-
moral capitalist system, then it seems the appropriate response is to work 
for a redistribution of wealth and a change in the means of production. 
From the anti-capitalist perspective, opposing kidney sales (which could 
provide rapid financial opportunity for some poor people) while blithely 
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acquiescing to the rest of the system appears to be unhelpful at best and 
hypocritical at worst.9 

 
Is this a good argument, apart from its rather tendentious linking of resistance 
to kidney sales with anti-capitalism, and by implication that great American 
bugbear socialism? No, it is not. It sets up a false dichotomy between concerns 
about justice at the general level, and concerns about justice in specific 
practices. It is not impossible both to oppose unfair specific practices, and to 
oppose injustice in general. Now, if Gill and Sade had good reasons for the 
belief that justice is going to prevail imminently, and that the problem of 
poverty will be solved, then we could start talking about how to organize 
society in that radically new situation. But unfortunately they present us with 
no such reasons. 

Julian Savulescu, also writing in the context of the sale of organs, is as 
usual more forthright: 
 

Secondly, people need to be fully informed and to give their consent 
freely. By “freely,” I mean that they are not in a situation which is itself 
wrong or unacceptable. Poverty which is acceptable to a society should 
not be a circumstance which prevents a person taking on a risk or harm to 
escape that poverty. It is a double injustice to say to a poor person: “You 
can’t have what most other people have and we are not going to let you 
do what you want to have those things.”10 

 
Here the level of poverty that is ethically acceptable quickly gets elided with 
the level of poverty that is acceptable to a society, and considerations of justice 
thereby into mere matters of convention and expediency (unless Savulescu has 
some normative construction of “acceptable to a society” to offer). But on 
most conceptions of justice, most affluent societies accept levels of poverty 
that are not ethically acceptable (I make this claim out in more detail in my 
forthcoming Oxford University Press book Bioethics in an Unjust World). 
What should we do in that situation? Should we continue to exploit the fact 
that some people are in a situation which is itself wrong and unacceptable, or 
should we try to stop the exploitation at the same time as we try to remove the 
injustice? 

We might also note in passing that it is unclear whether sale of a kidney 
really generates enough money to allow a person to escape from poverty (see 
for instance Madhav Goyal et al.11). Those who sell vital organs will clearly 
escape from their poverty, but this is presumably not the sense of escape 
intended by Savulescu. 

What Savulescu might have in mind is perhaps not an ethical argument, 
but a political consistency argument. If a society accepts or allows a specific 
level of poverty, and the attendant possibilities for exploitation of the poor, it 
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would be politically inconsistent to single out some exploitative practices for 
prohibition while allowing others. This could possibly even be claimed to be 
unjust in a formal sense of not treating equal cases equally. However, if that is 
the correct understanding of Savulescu’s argument, he owes us an explanation 
of why the formal concept of justice should be allowed to override a 
substantive concept of justice. Why should we allow (and philosophically 
justify) leveling down, when the ethically right thing to work for is leveling 
up? The society Savulescu describes is hypocritical in accepting levels of 
poverty that should not be accepted, but that hypocrisy is not resolved by his 
preferred solution. It is, to put it mildly, unclear how allowing the rich to 
exploit the poor more comprehensively can be said to contribute to a better and 
more just society. All it will do is to allow the rich to buy more services at 
prices below their fair price (the price they would have in a society with no 
more than ethically acceptable or just levels of poverty), and thereby allow 
them to be able to consume more than they would in a just society. 

 
 

7. Is There any Hope for Bioethics? 

 
At this point in the argument the non-philosophically trained reader may want 
to scream “Get real guys! Of course poverty coerces, and that is one of the bad 
things about being poor—you have to do more of the things you do not want to 
do than other people, and to do more of the things you really do not want to 
do.” Before bioethics finds a way to accommodate that insight it will continue 
to be an occupation for the upper-middle-class academic, serving the interests 
of the really rich and powerful. 
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DO WE NEED (BIO)ETHICAL PRINCIPLES? 
 

Simona Giordano 
 

 

1. Introduction 

 
A large part of contemporary bioethics rotates around (bio)ethical principles, 
such as human dignity, promotion of equality, respect for autonomy, justice, 
freedom, integrity, and so on. As Joseph Raz notes, there is something 
inherently good and fashionable in ethical principles.1 They attract wide 
consensus. They are often considered helpful instruments in the resolution of 
ethical dilemmas that arise in practice. Bioethicists generally employ them in 
support of their views. Public bodies, like the European parliament, also use 
them to decide on the ethical legitimacy of biotechnology and advances in 
medicine and science, and to set policies in response to developments in 
biotechnology. In addition to this, some may believe that (bio)ethical 
principles can remind us of the common substrate of ethical values that we 
apparently share. 

In the first part of this chapter I argue that (bio)ethical principles are 
useless as instruments to direct practice; they do not create a common 
morality, they do not harmonize different views, and they do not express a 
common substrate of moral values. On the contrary, they express the variety of 
views and ethical conflicts. I will employ the example of cloning to illustrate 
the inability of ethical principles to contribute to the solutions of ethical 
dilemmas. 

After having discussed this point, I will consider two other problems 
relating to the use of (bio)ethical principles:  
 

• Ethicists and policy-makers sometimes present these principles as 
“intuitive truths” and self-evident concepts. However, they offer no 
explanation either for the principles themselves or for the way they 
are applied to individual cases. The result is that the general public is 
told what is right and wrong, without any explanation of why it is 
right or wrong. The risk is to leave the general public uninformed, and 
to reinforce common prejudices. 

• (Bio)ethical principles are instruments of judgment, and leave no 
room for understanding and compassion. (Bio)ethical principles are 
supposed to promote “tolerance” but in fact they do not, as they do 
not tolerate exceptions to the rule. Because they do not admit consid-
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eration of the peculiar aspects of each individual situation, commit-
ment to them may, and frequently does, harm people.  

 
The next section shows the positive functions that are ascribed to (bio)ethical 
principles. 
 
 

2. The Alleged Importance of (Bio)Ethical Principles 

 
Contemporary bioethics values (bio)ethical principles very highly. (Bio)ethical 
principles are thought to discharge the following functions:  
 

• Harmonization of different socio-cultural and religious traditions;  
• creation of common values;  
• solidarity;  
• subsidiarity and tolerance;  
• peaceful dialogue; 
• respect for self-determination; 
• consensus; 
• derivation of solutions to ethically controversial cases.2 

 
John Harris also argues that (bio)ethical principles can act as statements of 
commitment to some values, and provide ways in which a society can remind 
itself of its basic beliefs.3 These principles also on occasion direct legislation. 
Cloning offers one example of how ethicists and jurists sometimes use 
(bio)ethical principles to resolve ethical dilemmas and to frame legislation. 
 
 

3. Ethical Principles in Practice—The Case of Cloning 

 
Immediately after the journal Nature released the news of the birth of Dolly 
the sheep (27 February 1997), the world’s first cloned mammal, many 
institutions and organizations condemned any application of the procedure to 
human reproduction,4 on the grounds that human cloning would violate 
fundamental human rights, such as human dignity, personal integrity, and 
identity. 

Below, I report some pronouncements against cloning. The reason why 
cloning is prohibited is that it is thought to violate universal ethical principles 
and human rights. 
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4. Pronouncements Against Cloning 

 
According to the European Parliament’s Resolution on Cloning: 
 

Preamble, Paragraph B: … the cloning of human beings, whether ex-
perimentally, in the context of fertility treatment, preimplantation diagno-
sis, tissue transplantation, or for any other purpose whatsoever, cannot 
under any circumstances be justified or tolerated by any society, because 
it is a serious violation of fundamental human rights and is contrary to 
the principle of equality of human beings as it permits a eugenic and 
racist selection of the human race, it offends against human dignity and it 
requires experimentation on humans [my emphases]. 

 
Paragraph 8: … the direct protection of the dignity and rights of indi-
viduals is of absolute priority as compared with any social or third-party 
interest.5 

 
Here the implication seems to be that cloning would violate the dignity and 
rights of individuals. In several other points this document stresses or suggests 
that human cloning, in whatever form and for whatever purposes (presumably, 
also therapeutic purposes) is unethical because it violates human rights and 
ethical principles: namely, those of equality and dignity. 

The Additional Protocol to the Convention for the Protection of Human 
Rights and Dignity of the Human Being with regard to the Application of 
Biology and Medicine, on the Prohibition of Cloning Human Beings (Paris, 12 
January 1998) states: 
 

The member States of the Council of Europe, the other States and the 
European Community Signatories to this Additional Protocol to the Con-
vention for the Protection of Human Rights and Dignity of the Human 
Being with regard to the Application of Biology and Medicine .... 
 
Considering …that the instrumentalisation of human beings through the 
deliberate creation of genetically identical human beings is contrary to 
human dignity and thus constitutes a misuse of biology and medicine; 
 
Considering also the serious difficulties of a medical, psychological, and 
social nature that such a deliberate biomedical practice might imply for 
all the individuals involved; 
 
Considering the purpose of the Convention on Human Rights and Bio-
medicine, in particular the principle mentioned in Article 1 aiming to 
protect the dignity and identity of all human beings, 
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Have agreed as follows: 
 
Article 1 
  
1. Any intervention seeking to create a human being genetically identical 
to another human being, whether living or dead, is prohibited.6 

 
And according to the Charter of Fundamental Rights of the European Union 
(2000): 

 

Article 3  
 
Right to the integrity of the person 
 
2. In the fields of medicine and biology, the following must be respected 
in particular: 
 
... the prohibition of the reproductive cloning of human beings.7 

 
According to the Charter of Fundamental Rights of the EU, cloning involves a 
violation of an ethical principle: the individual’s right to integrity, and this is 
why the European Parliament deems it unethical. 

According to the Opinion of the Group of Advisers on the Ethical Im-
plications of Biotechnology to the European Commission (No. 9), human 
cloning is ethically unacceptable for reasons relating to instrumentalization 
and eugenics (paragraph 2.6).8  

The UNESCO Universal Declaration on the Human Genome and Human 
Rights (1997) states:  
 

Article 11 
Practices which are contrary to human dignity, such as reproductive 
cloning of human beings, shall not be permitted [my emphasis].9 

 
UK legislation on cloning is coherent with the above declarations. The 
Government Response to the Recommendations Made in the Chief Medical 
Officer’s Expert Group Report “Stem Cell Research: Medical Progress with 
Responsibility” reads: 

 
Recommendation 7. The transfer of an embryo created by cell nuclear 
replacement into the uterus of a woman (so called “reproductive clon-
ing”) should remain a criminal offence.  
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9. The Government has made its position on reproductive cloning abso-
lutely clear on a number of occasions. On 26 June 1997, the then Minister 
for Public Health stated in response to a Question in Parliament:  
 
“We regard the deliberate cloning of human beings as ethically unac-
ceptable. Under United Kingdom law, cloning of individual humans can-
not take place whatever the origin of the material and whatever tech-
nique is used.”10 

  
The Human Reproductive Cloning Act 2001: 

 
(1) A person who places in a woman a human embryo which has been 
created otherwise than by fertilisation is guilty of an offence.  

 
The case of cloning illustrates how (bio)ethical principles have been, and may 
be, used to judge the ethical legitimacy of practices. People value (bio)ethical 
principles because they assume that those principles can help to resolve moral 
dilemmas, as they should relate different positions to common values. 
However, (bio)ethical principles are unable to resolve ethical dilemmas or 
guarantee consensus on sensitive issues. In the case of cloning, despite the 
pronouncements and declarations in the name of ethical principles, a profound 
divide on the ethics of cloning still afflicts ethicists. Whereas many argue that 
cloning violates ethical principles, and therefore has to be prohibited, it may 
also be argued that such a priori prohibition of cloning violates ethical 
principles. As, for example, John Harris has stressed, to deny humans the 
possible benefits of cloning and to deny them the freedom to choose how to 
reproduce is a violation of fundamental human rights and ethical principles, 
such as respect for human dignity, equality, and autonomy.11  

I do not wish in this chapter to take a position on cloning.12 I only wish to 
point out that the agreement upon principles does not correspond to any 
agreement upon the ethics of the practice. We all seem to agree on values and 
principles, such as equality, dignity, integrity, and so on, but when it comes to 
the practice, this agreement is lost. Ethical principles, which should promote 
dialogue, consensus, and agreement on the practical matters, fail to promote 
any real consensus in practice. Why does this happen? 

  
 

5. Abstract Principles Cannot Direct Practice 

 
The disagreement on cloning in part hangs on how people interpret (bio)ethical 
principles. Most pronouncements declare that cloning violates dignity and 
other fundamental ethical principles, but people have different views on what 
these principles mean and how they should be understood. The concept of 
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dignity, for example, appears in virtually all pronouncements on the topic. The 
Fifth General Assembly of the Pontificia Accademia Pro Vita understands 
dignity as integrity of the human body. The Assembly therefore will consider 
any act (including autonomous acts) of utilization or instrumentalization of the 
human body as contrary to human dignity (see the Final Declaration of the Vth 
General Assembly of the Pontificia Accademia Pro Vita, February 1999).13 
The Universal Declaration of Human Rights, instead, where the notion first 
appeared, associated the concept of dignity with those of equality and rights 
(“All human beings are equal in dignity and rights”). In this sense the concept 
of dignity means self-determination and freedom of choice, and to respect 
dignity means that everybody has a right to liberty, expression, and choice. To 
deny the exercise of such freedom is a violation of dignity (an interpretation 
that is diametrically opposed to the one that the Pontificia Accademia Pro Vita 
suggests).  

The controversy on the meaning and scope of respect for dignity is not an 
isolated case. Other controversial concepts are those of equality (Ronald 
Dworkin, in his classic discussion of equality, writes that “equality is a popular 
but mysterious political ideal”)14 and justice, as Tuija Takala notes: 
 

In the spring of 1999 there was again in Finland the time for parliamen-
tary elections. During the campaigns it became obvious that there was an 
overwhelming consensus among the rival parties that justice is important 
and that we should aim for a more just society. The only small difference 
between the parties was in the understanding of what justice is and what 
measures should be taken that justice would prevail. The right wing 
thought that by lowering the taxation of property and high salaries we 
would be able to do this. Meanwhile, the suggested solution from the left 
wing was to lower the taxation of the lower income groups and reaffirm 
the welfare rights, such as free education, free healthcare, and reasonable 
unemployment benefits. The political middle, representing the interests 
of agricultural Finland, reckoned that above all the government should 
fund the farmers. Same word, but different interpretations of what justly 
belongs to whom.15 

 
It is an inherent property of (bio)ethical principles that they may be interpreted 
in different ways. (Bio)ethical principles are appealing, because they are 
solemn and noble declarations of ideals that we seem to share. They collect 
consensus because they are so abstract and general that they can be understood 
in different ways—and for this reason they can align different opinions. 
However, because (bio)ethical principles are so abstract and general, they are 
unable to help us understand what is good or right to do in individual cases. 
Henry Sidgwick, in his discussion of ethical principles—bioethical principles 
were beyond the horizon of speculation in the time in which he wrote—
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pointed out that ethical principles are “of too abstract a nature, and too 
universal in their scope, to enable us to ascertain by immediate application of 
them what we ought to do in any particular case.”16 Since their meaning is not 
univocal, how should we interpret them? How should we apply them to the 
individual case? And if two or more principles conflict with each other, which 
one should we prefer?  

Georg Wilhelm Friedrich Hegel also argued for the uselessness of ethical 
principles to direct practice, claiming that the morality that appeals to ethical 
principles is “empty formalism.”17 Dignity, equality, and integrity are abstract 
concepts devoid of any content. He wrote: “There is a period in the culture of 
an epoch as in the culture of the individual, when the primary concern is the 
acquisition and assertion of the principle in its undeveloped intensity.”18 For 
Hegel ethical principles were “abstract shadow[s].”19 He pointed out that, 
being “divorced from all content,”20 ethical principles are unable to exert any 
effect on reality.21 Ideals are chimeras, mental fantasies, that are either too 
excellent to affect reality, or too weak to be able to edify it. They are empty 
simulacra that are impossible to concretize.  

Some may fear that without (bio)ethical principles morality would col-
lapse. People would have different opinions, and without principles they would 
not be able to decide which opinion is the most ethical. Hegel responded to 
this argument by holding that ethical principles exist precisely because 
different opinions exist. People have the impression that these principles may 
be able to pacify contrasts in views. However ethical principles do not 
“resolve” disagreement or “create” a common morality, because they are 
generated from that disagreement, and are an expression of it.  
 

Those who attach such importance to the ought of morality and fancy that 
morality is destroyed if the ought is not recognized as the ultimate truth, 
and those too who, reasoning from the level of the understanding, derive 
a perpetual satisfaction from being able to confront everything there is 
with an ought, that is, with a ‘knowing better’—and for that very reason 
are just as loathe to be robbed of the ought—do not see that as regards the 
finitude of their sphere the ought receives full recognition …. The phi-
losophy of Kant and Fichte sets up the ought as the highest point of the 
resolution of the contradiction of Reason; but the truth is that the ought is 
only the standpoint which clings to finitude and thus to contradiction [my 
emphasis].22  

 

Ethical principles are abstract concepts that are born from differences in 
opinion, and only exist in virtue of these differences. Therefore, they 
(logically) cannot resolve these differences. If the ethical principles were able 
to make us agree on what is right or wrong they would become redundant and 
unnecessary. If people had only one ethical view and agreed on what is to be 
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valued, they would not need ethical principles. Consensus obtained around 
these principles is therefore often fictitious—as the case of cloning shows.  

Someone may object that (bio)ethical principles are valuable as they 
express common and fundamental ethical values that humans seem to share, 
and that it is important that people agree on these fundamental, though 
abstract, ideals. Dissent only concerns the scope and interpretation of these 
principles, a matter about which it is possible to discuss and find agreement.  

However, dissent on the scope and interpretation of ethical principles is 
not “secondary to” dissent on the ethical principle itself. If parties dramatically 
disagree on what a concept means (dignity, for example, or justice, as Takala 
acutely illustrates) or to which cases we should apply them, then the agreement 
on an abstract concept, whose meaning is unknown or unclear to them, does 
not help them to harmonize their positions or to find uncontroversial solutions 
to practical dilemmas.  

 
 

6. Philosophical Work is Marginalized 

 
High above the ship-wreck, from the belvedere of the light-house 
Looking down, from far away, at the disaster …. 
The Majority is … peacefully tilling the horrible variety of its own 
prides23 

 
The second problem has to do with the way that ethicists formulate (bio)ethical 
principles. These principles are collected in pronouncements that are the 
results of summits of experts. Nothing is wrong with this. The problem is that 
these pronouncements tend to present the principles as self-evident truths, 
which require no explanation. Instead of a critical analysis of the ethical issue, 
the pronouncements offer high-sounding and noble statements, with little or no 
philosophical argument in support of the resolutions. The most serious 
philosophical bioethical debate is thus marginalized.24 The result of this is that 
the general public is told that a practice is “unethical” or that it is illegal “for 
ethical reasons,” and who could disagree with that? Who could argue in favor 
of the unethical? But the public remains uninformed (and maybe in some cases 
prejudiced) about the topic and about the arguments for and against it.  
 
 

7. To Die for Ideas… 

 
“To die for ideas,” the idea is fascinating 
I was about to die, without similar ideas 
Since a crowd of people, fell on me  
shouting: “Long life to Death!!”25 
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With perspicacious foresight, Jean-Jacques Rousseau argued that in ethics, as 
well as in politics, the useless is also pernicious.26 As I have shown at the 
beginning of this chapter, some people believe that (bio)ethical principles 
promote tolerance, dialogue, and peace. However, (bio)ethical principles are 
not as beneficial or innocuous as they appear, as literature, cinema, and music 
have often emphasized. Umberto Eco, in his The Name of the Rose, has 
sharply shown the harmful nature of ideals and principles. The book is set in 
1327, in an abbey in the north of Italy. A murder has been committed and 
William, a brilliant monk, investigates. William notices that the tongues and 
three fingers of the right hands of the victims have black stains. He believes 
that the victims have been poisoned, and begins to suspect that the murders are 
related to the library. He discovers that the library is an impenetrable labyrinth. 
Only the librarian Jorge, a blind octogenarian, has access to its secret areas. He 
is the only person who has complete access to catalogues and texts. Eventually 
William penetrates the library, and understands the mystery of the deaths. The 
librarian, who was above any suspicion because of his blindness, was in fact 
the killer. He killed the monks because they had come into contact with a 
prohibited text, the second book of the Poetics by Aristotle. In this book, 
Aristotle talked about the importance of laughter as an instrument of dialogue 
and of the search for truth. This teaching contrasted with the doctrine of 
Christianity, as it was interpreted by the librarian. The ethos of Christianity 
involved a commitment to suffering and austerity, not lightness and laughter. 
Because Aristotle was an influential voice—“The Philosopher”—his ideas 
about laughter had to be hidden. Jorge therefore poisoned the pages of the 
book, so that everyone who came into contact with it would die. When 
William finds Jorge with the book, Jorge kills himself by swallowing the 
poisoned pages. Just prior to Jorge’s death, he and William talk. 
 

Jorge: “I have killed no one. Each died according to his destiny because 
of his sins. I was only an instrument.” 

William: “…Here [in the 2nd book of the Poetics] Aristotle sees the 
tendency to laughter as a force for good, which can also have an instruc-
tive value: through witty riddles and unexpected metaphors, though it 
tells us things differently from the way they are, as if it were lying, it 
actually obliges us to examine them more closely, and it makes us say: 
Ah, this is just how things are, and I didn’t know it. Truth reached by 
depicting men and the world as worse than they are or than we believe 
them to be, worse in any case than the epics, the tragedies, lives of the 
saints have shown them to us …. But what frightened you in this discus-
sion of laughter? You cannot eliminate laughter by eliminating the book.” 

Jorge: “No, to be sure. But laughter is weakness, corruption, the 
foolishness of our flesh. It is the peasant’s entertainment, the drunkard’s 
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license; even the church in her wisdom has granted the moment of feast, 
carnival, fair …. Still, laughter remains base, a defense for the simple, a 
mystery desecrated for the plebeians …. Here the function of laughter is 
reversed, it is elevated to art, the doors of the world of the learned are 
opened to it, it becomes the object of philosophy, and of perfidious theol-
ogy …. Laughter frees the villain from fear of the Devil, because in the 
feast of fools the Devil also appears poor and foolish, and therefore con-
trollable.” 

 
Jorge swallows the incriminating pages, and, in the spasms of dying, knocks 
over an oil lamp and sets fire to the library. William and his young novice 
Adso manage to escape. When they are finally safe, in the fields, watching the 
abbey in flames, William says to Adso: 
 

“Fear prophets, Adso, and those prepared to die for the truth, for as a rule 
they make many others die with them, often before them, at times instead 
of them. Jorge did a diabolical thing because he loved his truth so lewdly 
that he dared anything in order to destroy falsehood. Jorge feared the 
second book of Aristotle because it perhaps really did teach how to dis-
tort the face of every truth, so that we would not become slaves of our 
ghosts. Perhaps the mission of those who love mankind is to make people 
laugh at the truth, to make truth laugh, because the only truth lies in 
learning to free ourselves from insane passion for the truth.”27 

 
Part of the reason why (bio)ethical principles harm is because they are 
principles, and like all principles they do not tolerate compassion. (Bio)ethical 
principles are good for judging, as they make ethical judgment a relatively 
easy task (if a situation violates or threatens the principle, then that situation is 
wrong). However, they offer no instrument for understanding. Since 
(bio)ethical principles are principles, they are not generally conditional or 
relative to individual circumstances. Although they may certainly be used for 
important causes, for protecting vulnerable people and to guarantee respect for 
everybody’s most fundamental rights, it is an inherent property of (bio)ethical 
principles that they offer scarce consideration, if any, of the circumstances and 
reasons that lead people to a decision. (Bio)ethical principles require coherence 
and respect, but not understanding, and therefore leave little room for 
compassion. The principle must be respected, however much it may cost to 
people. Before the principle, people’s motivations, and often their suffering, 
are irrelevant or remain in the background.  
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8. Conclusion 

 
Contemporary bioethics often rotates around (bio)ethical principles. Ethicists, 
policy-makers, and jurists often use them to judge the ethical legitimacy of 
practices that are ethically equivocal. I have argued against this method of 
assessing the ethical legitimacy of practices. (Bio)ethical principles necessarily 
fail to offer solutions for practical dilemmas; all they can create is a fictitious 
consensus.  

This is, however, the minor inconvenience of ethical principles. The 
major problem is that ethical principles lead to people being harmed in the 
name of ethics. (Bio)ethical principles represent a new moral authority, a 
substitute for other sources of moral authority, such as religion. (Bio)ethical 
principles can silence moral reasoning and debate; people are not allowed to 
have their judgment, and different views and moral values are not tolerated 
within a society that subscribes to (bio)ethical principles. 

(Bio)ethical principles are the result of a tradition of thought that in 
Europe has fought to free ethics from other sources of moral authority (mainly 
religion). Intellectuals such as Diderot, Voltaire, and in England, John Toland, 
Anthony Collins, and many others fought for individual thinking, autonomy, 
and responsibility, for a moral thought based on “evidence for and against,” 
rather than “commandments” or prejudice. As Collins wrote in 1713, the only 
instrument I possess to distinguish the good and the bad is my mind and my 
thinking.28 Morality should be based on free thinking and pondering, on 
responsible moral choices. For centuries intellectuals in Europe have fought to 
promote ethical debate and reasoning, and for the freedom of individuals to 
think about moral issues and come to their judgment. They argued not for a 
new authority, for a new truth, for an Institution that would tell people what is 
right or wrong (this being the Pope or the European Parliament) but for 
tolerance, reason, and skepticism (as the ability to question and doubt). This 
skepticism is often absent from modern (bio)ethical debate—religious 
authority has been replaced by a new authority, the authority of shared ideals 
and (bio)ethical principles. 
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1. Argumentation Theory 

 
It is becoming quite common nowadays to see writers, whether popular 
or academic, speaking of a happy period which has just dawned, in which 
philosophers actually try to say something relevant to practical issues… I 
may perhaps be forgiven for finding this a little irritating. 
(R. M. Hare) 

 
“Argumentation Theory” is the name of a set of approaches to the analysis of 
arguments that has, over recent decades, found significant favor amongst 
lawyers, psychologists, communication theorists, linguists, debaters, and 
others. However, it seemingly remains unused in the field of bioethics. There 
may be good reason for this—it may be that argumentation theory has been 
considered by bioethicists and has been found to be flawed, or for some reason 
specifically inapplicable to their discipline. We suspect, however, that it has 
simply not caught their attention. Our purpose in this paper, then, is to 
introduce argumentation theory for consideration, and to make at least a 
tentative evaluation of its merits as a tool for deconstructing bioethical 
arguments. 

Modern argumentation theory begins with, and develops from, the ver-
sion put forward by Stephen Toulmin in his The Uses of Argument in 1958.1 
Indeed, it was the publication of an updated edition of this book in August 
2003 that ignited our interest. If a book is updated by an author almost half a 
century after its first publication, we can hope that it has something interesting 
to say (beyond revealing the secrets of a long life). Accordingly, it is 
Toulmin’s influential variety of argumentation theory that will be our focus in 
what follows. In order to test it, we will use an example of a high-profile 
bioethical debate. 

Our chapter has three parts. First, we will introduce the case we have 
chosen, and one possible response to the problems it poses. Second, we will 
briefly outline Toulmin’s argumentation model. And third, we will establish 
how useful it is in the context of our case. We aim to make two points. First, 
we want to show that Toulmin’s model is helpful in identifying incomplete or 
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otherwise flawed arguments. Second, we want to argue that, if Toulmin’s 
procedure is insisted upon, debates in bioethics almost inevitably run into cul-
de-sacs, due to often insurmountable disagreement over normative ethical 
theories. The upshot is that if we accept the model, we can expose deficiencies 
in arguments and thereby defeat claims, but hardly ever justify them. Whether 
this is a flaw in Toulmin’s argumentation model, or simply an intractable 
characteristic of ethical argumentation, remains to be seen.  
 
 

2. The Case 

 
The case on which we are focusing is a familiar one in the United Kingdom at 
the time of writing—that of the Whitaker family. Jayson and Michelle 
Whitaker are a British couple whose young son, Charlie, suffers from the life-
threatening blood disorder, Diamond Blackfan Anemia. The only cure for the 
disease is a transplant of bone marrow or cord blood stem cells from a donor 
with the same immune system cells. Neither Charlie’s parents, nor his existing 
sibling, are suitably matched. The chances of naturally conceiving a suitable 
sibling were one in four. However, these chances would be hug ely in-
creased—to around 98%—by a procedure that combined in vitro fertilization 
with tissue matching (IVF+TM). Having implanted a screened embryo 
produced in this way, stem cells for transplantation could be taken from the 
resulting baby’s umbilical cord upon its birth. 

The British Human Fertilisation and Embryology Authority (HFEA) 
refused permission for the Whitakers to have this procedure carried out in the 
United Kingdom, on the grounds that such procedures should only be 
performed for the benefit of the embryo (for instance, to screen for a serious 
genetic disease that would also affect the child conceived in this way).2 The 
claim was that, in this case, the procedure would only benefit Charlie, and not 
the child whose stem cells would be used. Following this ruling, the Whitakers 
decided to undergo the procedure in the United States, and in June 2003, 
Michelle gave birth to Jamie, a suitable genetic match for Charlie.3 

In “Is Conceiving a Child to Benefit Another Against the Interests of the 
New Child?” Merle Spriggs argues that IVF+TM “should be used to save a 
sick child and that it would be morally remiss for Jamie’s parents not to 
consent to the use of his cord blood.”4 Her argument goes through several 
stages building up to the following: The only moral principles that count in 
IVF+TM are “individual welfare” and “autonomy,” since that of “dignity” can 
be rejected.5 Charlie’s life should not be sacrificed for the rather vague 
conception of Jamie’s dignity.6 Parental consent is fully sufficient to satisfy the 
autonomy/informed consent criteria. Taking stem cells from cord blood poses 
no risk to the donor and the Whitakers have consented to the necessary 
procedures. So, as IVF+TM is compatible with Jamie’s welfare7 and the 
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principle of autonomy has been respected, the Whitakers ought to be allowed 
embryo selection. 

We are not going to challenge this argument, although several questions 
suggest themselves. Are “welfare,” “dignity,” and “autonomy” the only 
relevant moral principles? Why should the life of one person be more 
important than the dignity of another? Why should one accept Spriggs’s claim 
that the argument from dignity is vague and religious?8 And even if one were 
to accept this last point, why should the identification of an argument as 
“religious” supply sufficient grounds to reject it? 
 

 
3. Argumentation Theory—Toulmin’s Model 

 
Toulmin’s main aim in The Uses of Argument is to provide a model for the 
analysis of argumentation that does a better job than traditional logic of 
capturing the complexity of real-life arguments.9 In so doing, he hopes to 
answer the question, “How … should we lay an argument out, if we want to 
show the sources of its validity?”10  

Two related points need to be made here. First, when Toulmin talks of 
validity, he rather confusingly does not have in mind the traditional notion 
associated with that word—that of formal validity. Instead he wants to move 
from “formal” to “procedural” validity.11 What precisely he means by 
“procedural validity” is rather vague and hard to pin down, though it seems 
that, for him, a valid argument is any argument that it would be rational to 
accept. Thus, for example, inductively strong arguments, though formally 
invalid, will be valid in Toulmin’s sense.12 Let us call this sense “T-validity” 
(for “Toulmin-validity”). What it is important to realize is that an argument’s 
being T-valid is not simply a matter of its being of a particular form.13 A 
correlate of this point, and one of which Toulmin makes much, is that there are 
no universal norms that dictate when it is rational to accept an argument, 
regardless of its subject matter. What makes an argument good will differ 
significantly depending on the content of the argument: in Toulmin’s words, 
what ultimately justifies an argument will be something “field-dependent.”14 It 
is worth noting as an aside that, while it might at first sight seem that T-
validity is equivalent to the notion of soundness, this is not so, since a sound 
argument must be formally valid, whereas a T-valid argument need not be. 

Second, in claiming that his model is able to “show the sources” of an 
argument’s T-validity, Toulmin is not claiming that we can simply lay an 
argument out according to his model, and then “read off” its T-validity or T-
invalidity. All that analyzing an argument using Toulmin’s model can do is to 
show us the form of that argument, and T-validity, as we have seen, is not 
determined by form alone. So, once an argument has been analyzed using 
Toulmin’s model, we still have to assess it. All that the analysis does is make 
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the task of assessment easier, by breaking the argument down into its essential 
elements. 

Toulmin models his theory of argumentation on the legal example of 
procedural reasoning. For him, “logic … is generalised jurisprudence”15 and 
patterns of argumentation correspond to the distinctions necessary for a fair 
legal process.16 Using this procedural approach, arguments can be separated 
into six elements: claims, data, warrants, rebuttals, qualifiers, and backing.17  

For Toulmin, arguments start with an asserted claim for which a potential 
challenger will demand justificatory evidence by asking “What have you got to 
go on?”18 The first evidence given to respond to the challenge are the data or 
the grounds.19 Data are facts one appeals to in order to provide a foundation 
for the claim.20 For instance, if asked why we believe that student A has 
understood the content of the logic module, we reply “because she received a 
First in her coursework.” A challenger who is not familiar with the British 
Higher Education system, might then ask: How do you get there?—a question 
that does not ask for more data, but for the relevance of the given data to the 
asserted claim. Perhaps in the challenger’s country, a mark of “1” is the lowest 
possible mark. Challenged in this way, we will have to provide an inference 
license—a general, hypothetical statement—that can bridge the gap between 
claim and data. Such an inference license, which Toulmin calls a warrant, will 
usually be of the form: “For all x, one can assume y” or “Given D (data), one 
may take it that C (claim).”21 In our case, the warrant would be something like 
this: “Within the British Education system, if somebody achieves a First when 
assessed, one may take it that she or he will have understood the topic under 
consideration.”  

A very persistent challenger may now ask: “But why do you think 
that?”22 In other words: “Why do you think that a First will signify that the 
student has understood the material?” In this case, one can refer to university 
marking criteria, which specify, for instance, that a student who receives a 
First will have made “effective use of excellent knowledge and thorough 
understanding of a wide range of appropriate sources.” Toulmin would call 
this move providing backing for one’s warrants. In contrast to warrants, 
backings are expressed in categorical rather than hypothetical form.23 Not all 
arguments have backing, as it is possible for a warrant to be self-justifying. An 
example of Toulmin’s that would appear to be a self-justifying warrant is the 
following. We claim that “Harry’s hair is not black.” As datum we say: “We 
have seen that it is in fact red.” The inference license in this case is rather 
trivial: namely, that “If anything is red, it will not also be black.”  

Importantly, Toulmin thinks, warrants in diverse fields of inquiry will 
require different kinds of backing. He says: 

 
the moment we start asking about the backing which a warrant relies on 
in each field, great differences begin to appear: the kind of backing we 
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must point to if we are to establish its authority will change greatly as we 
move from one field of argument to another.24  

 
This is what Toulmin means when he characterizes a warrant’s backing as a 
“field-dependent” element of an argument. 

As can be seen from our earlier argument, it is not normally necessary to 
make the warrant explicit.25 Those familiar with the British Higher Education 
system will understand the datum’s relevance to the claim without an explicit 
inference license. However, both local and overseas challengers could now 
produce further questions relating to the degree of force the data give the 
warrant.26 Generically formulated, the question could be something like: “Are 
there any exceptions to the rule?” More specifically, the challenger could ask: 
“What about plagiarism?” or “What about bribed tutors?” If we have not 
already qualified our claim to make room for these rebuttals, we now have to 
grant these and other potential exceptions. Hence, we modify our claim by 
including a modal qualifier and possible conditions of exception or rebuttals to 
complete the argument.27 In diagrammatic form, our argument would look as 
in figure 4.1. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  Figure 4.1  An argument for “A has understood the content of the module” 
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4. Applying Toulmin’s Model—Particulars 

 
Although Toulmin attacks traditional logic for allegedly rejecting ethical 
arguments as “incoherent, invalid, and improper,”28 he himself does not use 
ethical debates in The Uses of Argument to test his model (though he does 
comment that they will need their own distinctive type of backing, without, 
however, expanding on what type of backing that will be).29 This is not 
surprising, as we will argue later. Ethical debates are often built on intractably 
controversial backing, unlike the types of backing Toulmin uses in his own, 
non-ethical, examples (statutes, Acts of Parliament, statistical reports, 
experimental results, and references to taxonomical systems).30 However, let 
us first consider whether Toulmin’s model can be used to help analyze the 
merits of Merle Spriggs’s argument in the Whitaker case.  

Spriggs’s main claim is twofold. She argues that IVF+TM “[first] should 
be used to save a sick child and [second] that it would be morally remiss for 
Jamie’s parents not to consent to the use of his cord blood.”31 As IVF+TM 
involves an expensive procedure, which requires the full co-operation of both 
parents, the second of the two claims is not normally relevant to the debate. 
We can reasonably assume that all those who undergo the procedure do so 
without compulsion and would be willing for the donation of cord blood to go 
ahead. So, we will disregard the latter claim, as under the circumstances it 
states the obvious. Whether parental consent is appropriate in this case is a 
separate matter. According to Spriggs, “the lack of consent is not morally 
significant in this case.”32 We shall not argue this case. Likewise, we will 
disregard components of the debate which only refer to this claim and have no 
bearing on the first (for example, data supporting the claim), bearing in mind, 
though, that informed consent has been obtained from the Whitakers.  

The factual information, or data, given by Spriggs to support her claim is: 
“taking stem cells from the umbilical cord poses no risk and no inconvenience 
to the new baby.”33 As in most cases of real-life argumentation, no warrant is 
made explicit, and consequently we have to reconstruct it. (David Hitchcock 
rightly argues that one has to be very careful when reconstructing implicit 
warrants, so as not to distort the text “in the light of our own prejudices.”34 
However, we hope that our reconstruction is fair.) In the case at hand, the 
warrant is most likely going to be something like this: “If consent is present for 
a medical procedure, which does not cause any harm, we may carry it out.” 
That being the case, the argument could be represented as in figure 4.2. 
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Figure 4.2  An argument for “IVF+TM ought to be allowed…” 
 
Is anything wrong with this argument? Experienced healthcare personnel or 
ethicists would probably have noticed the problem without Toulmin’s 
argumentation model, but with its useful dissection of the argument into 
various elements, the problem should now stare even unexperienced readers in 
the face. Two procedures are required potentially to cure Charlie: first 
IVF+TM, and second cord blood donation. Spriggs makes a claim about the 
former, while only providing data for the latter. Accepting our interpretation of 
Spriggs’s warrant, we could infer that cord blood donation was justifiable, but 
this does not extend to IVF+TM, for which essential information is missing. 
Does IVF+TM cause harm or inconvenience? Martin Delatycki answers this 
question in his response to Spriggs. According to him, IVF and ICSI 
(intracytoplasmic sperm injection, required for prenatal genetic diagnosis)  
 

have been studied extensively and there are a number of negative out-
comes that exceed rates seen in naturally conceived pregnancies. These 
include risks associated with multiple pregnancies, prematurity, in-utero 
growth retardation, and disorders of imprinting, particularly Beckwith-
Weiderman syndrome.35 
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Assuming a typing error in Delatycki’s article, Beckwith-Wiedemann 
syndrome is characterized by the following features: macroglossia (a large 
tongue which may cause breathing, feeding, or speech difficulties); umbilical 
hernia or exomphalos; overgrowth (children with the condition are bigger than 
their contemporaries); hemihypertrophy (one side of the body grows more than 
the other); hypoglycemia (low blood sugar) as babies; characteristic facial 
appearance; and indentations of the ears.  

If we were interested in debating the case as such rather than the applica-
tion of Toulmin’s argumentation model, we would have to revisit the paradox 
of future individuals36 or, as Derek Parfit calls it, the non-identity problem.37 
But this is not the case. Let us just remember that an essential piece of data is 
missing from Spriggs’s article and that Toulmin’s model helped us to identify 
this, as a mismatch between claim and data became apparent in a superficially 
plausible argument when dissecting it with the help of Toulmin’s model. As it 
stands, Spriggs’s argument has to be rejected on the grounds of—at least—
incompleteness.  

 
 

5. Applying Toulmin’s Model—Generics 

 
Let us imagine that IVF+TM does not have the above medical complications 
associated with it, and that it resembles natural conception in all relevant 
respects. Would the argument then be complete and convincing? To answer 
this question, let us assume the position of a challenger and try to defeat it. 
How can we reasonably defeat an argument using Toulmin’s model? There 
seem to be four possibilities.  
 

(1) The data can be shown to be incorrect. 
(2) The backing for the warrant or a self-justifying warrant is indefensi-

ble.  
(3) There is no backing or no self-justifying warrant.  
(4) The rebuttal is stronger than admitted by the proponent of the claim.  

 
(1) In our case, if one wanted to show that our new datum (“IVF+TM 

causes no harm”) were incorrect, one could argue that, although there is no 
medically-induced harm in the procedure, the dignity of the child conceived in 
this way would be violated, and so the statement that the procedure does not 
incur harm would be incorrect. This would lead to a new argument, where the 
claim would be: “IVF+TM violates the dignity of a child conceived in this 
way,” and then the challenger would become the proponent of the claim and 
have to offer data to support it. This is why Toulmin thinks that, when 
concentrating on any one argument, the data for that argument should be 
considered as already given. If they cannot be agreed upon, we must first shift 
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our attention to another argument to establish them. In this new argument, the 
datum should be factual and verifiable, as is standard in Toulmin’s model. It 
could be something like: “A child has been created with the primary purpose 
of benefiting his elder brother.”38 The warrant for this argument could be: “If a 
human being is created primarily to benefit another human being, his or her 
dignity is being violated.” And a Kantian-inspired ethical theory—drawing 
upon the second formulation of the categorical imperative—could provide the 
backing for such a warrant. It is worth noting at this stage that a disagreement 
over a datum has led to a new argument, for which the most likely point of 
contention is its backing.  

(2) Moving to the second possibility of defeating a claim: if we wanted to 
argue that the backing or the self-justifying warrant were indefensible, we 
would first inquire about the status of the warrant and, second, if it were not 
self-justifying, we would ask for its backing. Is “If consent is present for a 
medical procedure, which does not cause any harm, we may carry it out” a 
self-justifying warrant? No. In this case, it seems perfectly reasonable to ask 
“why?” when in reply to: “If hair is naturally black, it cannot be naturally red” 
we would not think so. What sort of backing could be provided for our 
warrant? A categorical statement summarizing preference utilitarianism 
suggests itself, given the emphasis on individual liberty and welfare in the 
warrant, something like: “Moral goodness consists in the satisfaction of 
people’s preferences, providing individual welfare is being respected.” It 
seems safe to say that a backing of this type would not be left unchallenged, 
and that would leave us in the same sort of situation as (1) did.  

(3) Where there is neither backing nor self-justifying warrant, it is likely 
that the argument’s proponent has assumed that the warrant is self-justifying, 
or axiomatic, when in fact it is not. This case is unlikely to materialize in 
bioethical debates where variations of normative ethical theories always 
suggest themselves as backing.  

(4) This leaves a fourth possibility of how an argument can be defeated, 
namely that the proponent miscalculates the probability of the claim being 
affected by rebuttals (to do this is to misapprehend the strength or inclusive-
ness of the warrant). When the claim was formulated the modal qualifier 
chosen was inappropriate. Instead of “perhaps,” “almost certainly” was 
chosen. In the course of the discussion, however, it turns out that the likelihood 
of the claim going through is very low and the chance of a rebuttal defeating 
the claim very high. An example of this would be to argue that the success of 
transplantation with stem cells from cord blood is very high for anemia cases 
when accompanied by strong radiation and chemotherapy regimes to prevent 
graft-versus-host-disease. A rebuttal could be that the patient under considera-
tion suffers from Fanconi Anemia (rather than aplastic anemia or Diamond 
Blackfan Anemia). Fanconi Anemia patients do not tolerate the high levels of 
radiation and chemotherapy commonly used to prepare them for transplanta-
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tion, thereby complicating their treatment even if cord blood from a matched 
donor is available. Hence, the rebuttal about patient status will weaken the 
initial claim considerably.  

We have already said that all Toulmin’s model supposedly does is to 
make clear the various elements of an argument, in a way that makes it easier 
to evaluate its T-validity or T-invalidity. But it is vital to note that, while it 
does not determine T-validity, the form of an argument analyzed according to 
Toulmin’s model does suggest that there is one way in which arguments will 
primarily be evaluated. Since, in any particular argument, the data are to be 
regarded as given, and the presence or absence of qualifier and rebuttal is 
dependent on the force of the warrant, it seems that our evaluative attention is 
inexorably directed toward the warrant. And since the vast majority of 
warrants will rely for their authority on their backings, it seems that it is the 
field-dependent backing that is the ultimate determinant of T-validity, and so 
the ultimate focus of assessment. Noting this brings us into agreement with a 
number of commentators on Toulmin’s work. Thus, one prominent set of 
commentators can say that 

 
when talking about “validity” Toulmin is interested only in the backing 
… his only intention with his model is to show that it is the (field-
dependent) backing for the warrant (whatever form it may take) which 
ultimately determines the validity or invalidity of an argument.39 
 

This fits well with Toulmin’s claim that there are no universal norms by which 
arguments can be judged as T-valid (or, for that matter, T-invalid). Instead, 
what makes an argument T-valid will ultimately be something “field-
dependent,” and the one field-dependent component in Toulmin’s analysis of 
argument is the backing.40 

But this means, somewhat unfortunately, that when considering whether 
we ought to accept any given bioethical argument, we will invariably be 
pushed toward considering whether we ought to accept the backing for its 
(ethical) warrant. And this backing, as we have seen, will always be a concise 
statement of, or perhaps a fragment of, some ethical theory or other. So, no 
matter what the bioethical argument is, when we come to assess it, we will be 
forced to avoid focusing on the particularities of the case, in favor of assessing 
whatever ethical theory underlies its warrant. 
 
 

6. Conclusion 

 
Despite questionable pronouncements about the limits of traditional logic, 
Stephen Toulmin’s argumentation theory can be helpful in assessing 
arguments in bioethics. Laying out the different elements of an argument 



 Bioethics and Toulmin’s Argumentation Theory 61 

before coming to a judgment on the claim under consideration assists in 
finding potential flaws. In our case, a clear mismatch could be detected 
between the datum provided by Merle Spriggs to defend her claim, and the 
claim as such, namely that IVF+TM does not cause any harm or inconven-
ience.  

However, except to eliminate claims that are incomplete or flawed, 
Toulmin’s model cannot be used further in bioethics. Claims can be defeated, 
but not justified for the simple reason that Toulmin’s model draws the analyst 
invariably to the backings of claims, and these will—almost always—consist 
of highly controversial normative ethical theories.  

This leaves us with the following choice. Either we look elsewhere for a 
model of argumentation theory that will allow us to justify claims in bioethics, 
or we conclude that bioethicists ought to turn their attention toward moral 
theory rather than case-study-based analysis.  
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THE USE OF EXAMPLES IN BIOETHICS 
 

Harry Lesser 
 
 

1. The Pedagogic Function of Examples 
 
This chapter has two aims. One is to consider some of the different functions 
of examples in philosophical argument, and especially in bioethics. The other 
is to consider how far these functions are, or can be, fulfilled in practice. 
Examples have either one or both of two purposes: to help an audience or 
readership to understand a particular position or theory, or a particular problem 
and why it is a problem, and to advance the argument in a particular way. It is 
fairly clear that the first, the pedagogic, purpose is often achieved; but whether, 
and how, the second aim can succeed is a much more complex question.  

But even within pedagogy there are several aims to be distinguished: to 
make things clearer, because for most people the concrete is easier to 
understand than the abstract; to bring things alive and arouse the interest of the 
hearer/reader; to demonstrate that the issue is a real one and concerns things 
which actually happen, and are significant. This raises two questions about the 
nature of the examples. The first is whether they should be mundane or 
dramatic.  

Mundane examples were much favored by English, and some American, 
philosophers of a generation ago, who would consider the force of “good” in 
“this is a good thumb-tack,” and the moral implications of not returning 
borrowed books and taking too large a helping at dinner. They have the 
advantage of illustrating a very important principle in a manner that enables it 
to be considered without the distortions of emotion and prejudice, and also 
without getting sidetracked onto any irrelevant details that may feature in the 
example; and so they fulfill the task of making things clearer. But there is 
evidence that they have the serious drawback of trivializing the issue, rather 
than arousing interest and showing its significance: in theory, a minor instance 
of an important moral principle illustrates it just as well as a major one, but in 
practice students—and even academics who should know better, such as 
Ernest Gellner in various places in Words and Things—tend to conclude either 
that the principle itself is trivial or that the lecturer/writer is not treating it 
seriously.1 The dramatic example consequently seems preferable, as better 
serving both to establish that the issue is a genuine one and to fix it firmly in 
the mind of the hearer. Generations of students have come to realize that there 
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is a real practical problem with inductive inferences by reading or hearing 
Russell’s story of the turkey who concluded that, because the man had come 
every morning to feed him, he would always come every morning to feed him, 
but found on Christmas Eve that he was wrong! 

But an example may be dramatic while being, unlike this one, totally 
unrealistic, or even impossible. We will consider this later from the point of 
view of the development of the argument. From the point of view of pedagogy, 
unrealistic examples, if they are dramatic, succeed in many ways; but they do 
fail to show that the issue is a real one. They can be used to illustrate how 
things are by focusing attention on what we would be inclined to say if they 
were different. But on the whole, from the pedagogic point of view, what is 
wanted is an example which is both striking and realistic; and the risk that the 
audience will get too involved in the argument is worth taking. 

 
 

2. The Use of Counter-Examples 

 
However, the pedagogic functions of examples are often not their only or 
prime function, and may not be their function at all. Examples are also used to 
further an argument, primarily, as we shall see, in two ways, though no doubt 
there are others. One is to defeat a theory, or at least show that it needs 
modifying, by giving a counter-example. So, the suggestion that one should 
treat a patient only with their express consent, so that to treat them without this 
consent is always a violation of their rights, may be challenged by giving the 
entirely realistic example of a patient who is unconscious, and so, while 
urgently needing treatment, cannot give consent. More generally, the moral 
theory of act-utilitarianism, which asserts that the right thing to do in any 
situation is what will maximize happiness or minimize suffering, is challenged 
by examples of situations in which the maximum happiness/minimum 
suffering overall could be achieved only at the cost of grave injustice to an 
individual. So the most efficient way of ending a crime wave might be to 
frame an innocent person, if one cannot catch a guilty one, and punish them 
extremely severely as a warning. 

The interesting question is: how much can a supposed counter-example, 
even if well-chosen and relevant, actually prove? Even in the “hard” sciences 
many people have argued that they cannot destroy a theory, but show only that 
it must be modified. To this, though, it might be replied that even a modifica-
tion may be an advance and an improvement, bringing the theory more in line 
with reality. Sometimes the stronger point can be made that the modification 
needed requires one to posit something too wildly implausible to contemplate, 
even if one is unable to prove that it is impossible. For example one can 
maintain the “phlogiston” theory (the theory, popular in the eighteenth century, 
that burning involved the loss of a posited substance called “phlogiston”) in 
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the face of the evidence that burning results in an increase in weight; but only 
if one holds that phlogiston has “negative weight.” It may be physically 
possible that a substance should have negative weight, but it is certainly 
unlikely. 

Often, though, we have a problem of what exactly the counter-example 
establishes. And when we move from science to ethics we find a number of 
new problems. First of all, the counter-examples in ethics typically involve 
judgments about what is obviously right or wrong—“moral intuitions.” So, it 
seems obviously wrong, indeed absurd, to delay treating a person who is 
seriously injured and unconscious, on the ground that they have not given 
permission. But the exact relation between moral theories and moral intuitions 
is hard to define: whereas a scientific theory must be consistent with the 
observations, it is not obvious that a moral theory must be consistent with our 
moral intuitions. In this case of the unconscious patient, most people might 
well feel that it is more certain that the seriously ill or injured person should 
receive treatment than that the theory that leads to the conclusion that they 
should not could be a correct one. But in other cases, such as the status of act-
utilitarian theory, things are more finely balanced. Many people would hold 
that it is more certain that one should not act unjustly to individuals than that 
one is obliged always to do what would be best overall; but the alternative 
position, that the rational thing to do is always what does the most good or the 
least harm, and excessive concern for abstract justice is an unreasonable 
prejudice, has its adherents and is not self-evidently absurd. 

In a third type of case, it seems clear that application of a rational moral 
theory shows that apparent moral intuitions—for example that interracial sex is 
wicked and “unnatural,” or that people should be punished by the law for 
private sexual behavior—are nothing more than emotional prejudices. So, at 
any particular time and in a particular society, there might in practice be a 
great deal of agreement over when one has a genuine counter-example to a 
moral theory and when one does not. “The patient may be unconscious” is 
conclusive against “One may never treat a patient without their permission”; 
“homosexuality makes me feel sick” is irrelevant against “private sexual 
behavior is not the law’s business”; when “minimizing overall suffering would 
involve injustice to individuals” is set against “one ought to minimize overall 
suffering” the argument continues. But it is unclear on what basis these 
distinctions are being made. We must now try to see whether it is possible to 
give criteria for the genuineness of a proposed counter-example. 

Perhaps the crucial point here is that the production of the counter-
example does not end the matter: one has to examine whether there is any 
rational reason for its being a counter-example and how strong this reason is. 
Simply to produce the supposed intuition, and to say “it makes me sick” or 
“it’s what we do,” and refuse to take the matter further, or to provide any 
justification, is a move that need not be taken seriously. It is a version of what 
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is traditionally called the appeal ad verecundiam (to shame or modesty), the 
attempt to make the opponent embarrassed to continue the argument by 
implying that asking why such a cruel or disgusting practice is wrong is 
already to show that one is not a healthy, “right-thinking” person. 

But if one is to maintain that counter-examples must be backed up by 
argument or evidence, and may legitimately be ignored when they are not, one 
must meet the challenge posed by those followers of Wittgenstein who claim 
that “moral bedrock,” or the basis of ethics, is provided not by beliefs which 
can be expressed in propositions, but by our actual practices. Thus Anne 
Maclean argues in The Elimination of Morality that we do not have a belief 
that it is wrong to kill babies, which she thinks would imply that we had 
actually thought over that proposition in our minds, but we simply treat babies 
in a way that excludes the idea that their lives are at our disposal, and this way 
of behaving cannot be further justified.2 

This suggestion is very important; and it raises the whole question of the 
status of examples in ethical argument, not only when they are used as 
counter-examples. For if it is actual practice that is what ultimately counts, 
then the working out of general principles is impossible; and the function of 
the philosopher is precisely to assemble examples as reminders of what we 
actually do, in order to cure the problems we have got into by forgetting this. 
So we have a crucial question: must examples be backed up by arguments 
showing their supposed significance, or are they, so to speak, themselves the 
argument? 

There are a number of problems with the position that a universal moral 
practice is its own justification. Sometimes the practices that are appealed to 
are not in fact universal: there have, for example, been societies which have 
considered that it is the responsibility of the parents to decide whether their 
new-born children live or die. But the argument is plausible only when one is 
dealing with a universal practice, as otherwise one will have to endorse every 
practice generally accepted in every society, including racism, sexism, and 
mutilations of many sorts. But even when a practice is universal, and for the 
most part followed without most people feeling any need to reflect on why it 
should be followed, it still presupposes certain beliefs. The Wittgensteinians 
(who perhaps would not like this title) make two mistakes here. First, they 
assume that it is only correct to say that someone believes a proposition if that 
person has actually formulated the proposition and mentally assented to it. But 
many beliefs are expressed simply in behaving in a way that makes sense only 
if the belief is true, as I have believed for some time that the chair I am sitting 
on will bear my weight, even though I thought of it only when reaching this 
sentence and looking for an example! Second, it is assumed that because it 
would be odd to utter a statement, the statement itself must be senseless or 
meaningless. It is true that “it is wrong to kill babies” is a weird statement, 
partly because it is obvious and partly because it is inadequate: a word of much 
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stronger moral condemnation is needed. But it is nonetheless both intelligible 
and true. One cannot treat a practice, even a universal one, as “bedrock” if that 
practice makes sense only if certain things are true. This is so even if those 
operating the practice do not themselves consider the question of its truth. For 
example, Anne Maclean considers the termination of the pregnancy of “a 
frightened fourteen-year-old who lacks the support both of the child’s father 
and of her own family” and says “what is held to justify the abortion is an 
inability to cope: the child’s entitlement to life, or lack of it, does not enter into 
the matter.”3 But it does: if the doctor does not consider it, this is because she 
has already decided, whether she knows it or not, that the unborn child has no 
right to life. There are people who are, rightly or wrongly, so convinced to the 
contrary that they would not even consider the question whether an abortion 
was justified. 

One reply to this would be to say that some of these assumptions are 
themselves “bedrock”: they require no further justification and none can be 
provided, because they are more certain than any supposed justification. This 
is something specifically rejected by Anne Maclean,4 since, as we have seen, 
she denies that the “bedrock” is propositional. But we have also seen that this 
claim does not hold up. If people hold that a practice is justified, and if it can 
only be justified given a certain assumption, then it is perfectly legitimate to 
consider the merits of this assumption, even if the people themselves have not 
considered it. Even if no one had considered the question whether an unborn 
child has a right to life, it would be perfectly in order to raise it. And if this is 
so, it is equally the case, though more disturbing, that one may raise the 
question whether a neonate does have the right to life. 

But are any of these assumptions beyond further discussion? It is true that 
one might well wish to argue that there are some propositions which cannot be 
denied if one is going to be moral at all. Thus there are many different views 
of what behavior should be punished and how, but everyone agrees that it is 
not right to punish the innocent, that, regardless of what the rules say, if a 
person has not broken any rule they should not be punished. Again, Anne 
Maclean is surely right to say that babies are not there to be at our disposal, for 
us to treat as we choose. So may not the Wittgensteinians maintain that some 
examples do simply have the function of reminding us of what is unquestion-
able in ethics? They may concede, however reluctantly, that moral practices 
are not unquestionable and that it makes sense to ask what they presuppose; 
but they may still want to maintain that some of these presuppositions are 
unquestionable in the sense that it makes no sense to suppose that one could 
have morality (as opposed, for example, to the mere pursuit of enlightened 
self-interest) without them. And some, though not all, examples used in 
bioethics will be used only to remind us of this.  

It seems to me that this is true, but of very limited application, and not a 
great deal follows. To see this, consider the example mentioned above, that it 
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is not compatible with morality to have a system of punishment in which the 
innocent are standardly or habitually punished as well as the guilty. This may 
well be true; and there could be a stage in a moral argument in which a 
reminder of it was needed. But it is much more likely that the question will be 
not whether habitual punishment of the innocent is right or wrong but whether 
such punishment is justifiable on a particular occasion. Here the examples do 
not settle anything on their own but require analysis: we may be confident that 
a particular course of action would be both unjust to an individual and 
beneficial to society at large, but this does not in itself determine whether it is 
right or wrong. Another example, more relevant to bioethics, is that of 
neonates. It is true that the lives of neonates are not simply at our disposal, and 
there are times when we should be reminded of this. But that will not settle the 
question of whether the parents of very severely disabled neonates should be 
allowed to decide whether they should be kept alive. 

The conclusion of all this should be, I think, that examples, whether used 
as counter-examples or more generally, cannot in themselves decide anything, 
but have to be used to promote further discussion. They move the argument 
along, so to speak, but they do not settle it, or even determine the direction in 
which it must go. No doubt, as I suggested at the beginning, the example is 
often introduced with this aim; but what is typically achieved is simply the 
introduction of a new factor, itself based on a principle, assumed or explicitly 
stated, which may be responded to in more than one way. This is true whether 
the attempt to bring things to an end is relatively crude or relatively sophisti-
cated. It is fairly obvious that “it makes me sick” settles nothing, but requires 
further discussion to see whether the activity is merely physically disgusting, 
which is of no moral relevance, or whether there is a ground for moral disgust 
as well (compare homosexuality and pedophilia). But the same is true, as I 
hope I have shown, of “this is what we do”: a practice makes sense only given 
certain presuppositions (of which those who follow the practice may or may 
not be conscious); and we may always discuss the truth of these presupposi-
tions. For example, although people who have to decide when an abortion is 
justified may not concern themselves with the right to life of unborn children, 
this does not mean that we cannot or should not consider whether unborn 
children have a right to life. Finally, there is the most radical and most 
sophisticated version of this use of examples, in which the example is designed 
to demonstrate a principle that must be part of ethics and that we cannot 
intelligibly reject. Even here the example will not end the argument, for one of 
two reasons: either it may be a matter for debate as to whether the principle 
must be part of ethics (as in the debate over whether ethics must use some 
concept of rights), or this may be agreed, but the question remains whether it is 
an absolute principle or admits of exceptions (as in the question whether it is 
ever right to punish the innocent). Examples, it would seem, especially when 
introduced as counter-examples, introduce new and useful issues into an 
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argument or into the discussion of whether a particular theory is correct, but 
cannot in themselves settle an issue or close a discussion. 

 
 

3. “What Would We Say If…” 

 

There is, though, another important use of examples in bioethics, and in 
philosophy in general. This is to raise the question of what we would say under 
certain conditions, to perform a “thought experiment”: the conditions in 
question may be possible or impossible, or currently impossible but maybe 
possible in the future. From what they allege we would say about an imagined 
situation if it happened, about how we might describe it metaphysically (those 
who discuss the nature of personal identity often bring in stories of brain 
bisection or people apparently switching bodies), or how we might judge it 
morally, or what we think a person ought to do in that situation, people draw 
inferences about what we should say about some actual type of situation. But 
how reliable are these inferences? 

As an example, we may consider one of the most famous of them. Judith 
Jarvis Thomson, in a widely discussed article, argued that, even if an unborn 
child is a person, that person has no actual right to occupy the mother’s womb; 
and therefore a woman commits no injustice by having an abortion, although 
she has no right to kill the child once it can survive outside her body, and 
although to have an abortion for a trivial reason would be cruel and unreason-
able.5 Part of her argument involved the thought experiment of imagining that 
in order to save a person’s life, his friends had kidnapped you and plugged 
your bodies together, and you woke up to be told that if you unplugged 
yourself at any time in the next nine months you would kill him, so that you 
must remain as you are for nine months to come. She takes it as obvious that 
you would nevertheless commit no injustice by unplugging yourself; and 
therefore if you remain plugged it is an act of charity rather than a strict duty. 
And from this she infers that similarly a mother has no strict duty to allow her 
unborn child to remain inside her. 

But is this so obvious? First, what ought we to say about the thought 
experiment? The claim that you have no strict duty to refrain from unplugging 
yourself is derived from the supposed moral principle that you have an 
obligation only if you take it on voluntarily. But this is a very dubious 
principle: two plausible exceptions are the obligations to your parents and 
siblings, even though you did not ask to be born, and the obligations that arise 
purely because you happen to be in a certain place at a certain time, such as the 
obligation to rescue a drowning person if you are a strong swimmer and the 
only person around. Second, how alike are the two cases? Ways in which it has 
been suggested that they crucially differ include (1) that you are not the mother 
of the person you have been joined to; (2) that getting pregnant, except in the 
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special case of rape, is a voluntary act (Judith Jarvis Thomson discusses this 
herself); and (3) that the commitment to a child is not for nine months but for 
twenty years, and in some respects until the death of one party, if not beyond. 

The issue is rather like the problem of precedent in law. No two cases are 
exactly identical: the question is whether the later case is relevantly similar to 
the earlier case, and therefore should be decided in the same way, or whether 
there is a relevant difference. For example, the law of libel, relating to written 
material, is different from the law of slander, relating to spoken material. At 
one time it was uncertain whether recorded spoken material should come under 
slander because it was spoken or under libel because it was recorded: libel was 
the eventual decision. Similarly in ethics: even if we agree over what we 
would say in case X (and we may well not), there is still the problem of 
whether case X and case Y are relevantly alike. To give one more example of 
this, unfortunately not a mere thought experiment, those who oppose legalized 
euthanasia sometimes use the example of the Nazis, and point to the fact that 
the extermination program began with the “euthanasia” of the “unfit.” Those 
who reject the analogy point out that even what the Nazis started with differed 
from anything proposed regarding euthanasia, (1) in being involuntary and (2) 
in having as its aim not the relief of suffering but the elimination of the 
“socially undesirable.” And so the debates continue. 

But to return to thought experiments. There is a contrasting use of them, 
in which the point is not the resemblance between the thought experiment and 
the actual situation, but precisely the difference. For example, writers 
sometimes consider what might or should be done if people were not liable to 
be corrupt, precisely in order to point out that as things are we need to do 
something different. This, though, is really a pedagogic use of the example: the 
point, that in devising structures and codes we have to remember human 
corruptibility, could be made without it, but gains some force from a 
comparison with how uncorrupt beings might do things. 

More subtle is the use of examples somewhat in the manner of Mill’s 
method of difference, in which the imagining of a society without some major 
feature of our own may help to show the ethical importance of that feature. Or 
the process may be reversed: there have been attempts to get at what is 
essential in human personhood by asking what animals or machines would 
have to be able to do, in addition to what they do already, for us to grant that 
they are persons. Here we have something more than the pedagogic: we do 
have a way of getting suggestions as to what skills, if any, are conclusive 
evidence of personhood. But once again, anything we come up with is 
controversial: there is room for disagreement both over what we would say and 
how much it proves. We know that chimpanzees can develop some linguistic 
skills: we still have the question whether this can ever amount to a language 
and the question, supposing it can, of how this should affect our ethical 
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attitude to this species. So, once again, the example introduces new ideas into 
the argument but does not determine the outcome. 

One final general point remains, especially with regard to the use of 
thought experiments. If the experiment requires us to posit something radically 
different from our actual situation, is it legitimate to refuse to accept it at all, 
on the ground either that we simply do not know what we would say under 
those conditions or that it is so different from actual conditions as to be 
irrelevant? It would seem that much depends on the use that the writer or 
lecturer wants to make of the thought experiment, and the inference that he or 
she wants to draw. But we can make the general point, that when someone 
invokes “what we would say if…” one response may be, on occasion, that 
because what follows the “if” is totally different from anything we have 
experienced we are not in a position to know what we would say: we would, as 
it were, be different people! And even when we feel that we know what we 
would say, there is still the question of how it is to be applied. 

The conclusion of all this seems to be as follows. Examples have an im-
portant pedagogic role in bringing an issue alive. They also have an important 
role in introducing new relevant considerations into an argument, especially, 
but not only, by being used as counter-examples and thought experiments. But 
it is never, or hardly ever, beyond dispute (1) in what terms, above all in what 
moral terms, the example should be described, (2) whether it is relevant at all 
to the issue in hand, and (3) how it is relevant, if it is. Consequently, one 
should normally not expect an example to succeed in establishing a point once 
and for all, or even in determining the progress of the argument for the hearers 
or readers, even though this may well be the aim of the person who has 
introduced it. What examples are able to do, in addition to their pedagogic 
function, is to introduce something new into the argument, and especially to 
draw attention to a relevant principle that is getting overlooked or even that has 
not previously been considered. Finally, to return to pedagogic considerations, 
we should note that this is often most effective if the example is important 
rather than trivial and is taken from fact rather than fiction. With regard to the 
validity of the argument these considerations do not matter, but with regard to 
effective presentation they do! 
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MORAL INTUITIONS IN BIOETHICS 
 

Harry Lesser 
 
 

1. Introduction 

 

In the methodology of philosophical ethics, and perhaps especially bioethics, 
the relation between ethical theories and specific moral convictions, often 
called “intuitions,” about what is right or wrong, good or bad, raises an 
important theoretical and practical problem. Should the intuitions give way to 
the theory or the theory give way to the intuitions, and if it should be 
sometimes the one and sometimes the other, on what grounds should this be 
decided? As a first move, let us consider the suggestion, quite often either 
made explicitly or else presupposed, that intuitions are in this area epistemo-
logically superior to theories, however rationally based, so that it is a 
requirement of an ethical theory that it be consistent with our ordinary moral 
intuitions, just as a scientific theory must be consistent with the observations. 
Admittedly, in both cases what is meant by “consistency” is a complex matter. 
In science, this sometimes refers to observations that are nearly universal (for 
example, any account of the real movements of the heavenly bodies must 
explain their apparent movements), more often to observations which require 
complex apparatus and training both to make and to interpret. In ethics the 
“intuitions” are sometimes ones very widely accepted, such as the wrongness 
of punishing the innocent, sometimes the intuitions of people thought to be 
specially qualified because of their particular experience or moral seriousness 
or sensibility. But that there should be this consistency has been often held, 
especially by the classical ethicists. 

Aristotle, Kant, and Bentham all imply, to put it no more strongly, that 
they see themselves as providing a more explicit and rationally argued account 
of the basis and the implications of what most people believe already, and as 
going beyond this only at a later stage, if at all. Aristotle refers several times to 
what is “generally agreed”;1 Kant starts explicitly with “ordinary rational 
knowledge” of morality;2 Bentham argues explicitly that everyone is in 
practice a utilitarian.3 With the support of these great names, can we not 
therefore agree that consistency with ordinary moral intuitions must be a 
requirement for any ethical theory? We should not argue from authority, but 
with these authorities behind us may we not expect to find good arguments for 
proceeding in this way? 
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2. Are Intuitions Superior to Theories? 
 
There are indeed three possible arguments for giving the priority to moral 
intuitions. The first is that intuitions are a very much more powerful motivat-
ing force than are conclusions from theories, however rationally based; and 
ethics is above all about motivating and guiding action. A firm conviction that 
an action is wrong, however arrived at, is more effective in preventing a person 
from doing it than is the same conclusion merely logically derived from a 
plausible premise. An example, which I used also in a previous volume in this 
series, is C. S. Lewis’s rhetorical question whether you would rather play cards 
with a man who knew all the rational arguments against cheating or a man who 
had been brought up from childhood to believe that a gentleman just does not 
cheat.4 Now this does indeed show that it is not easy for intuitions to be 
altered; and also, arguably, that sometimes, maybe often, it would be better not 
only not to try to alter them but also not even to try to reinforce them with 
rational arguments, which could have the unfortunate effect of raising 
unnecessary doubts. But it does not show that it is never right to challenge 
these intuitions. In this example, the intuition appears on reflection to be 
obviously a rational one, and it coincides with the conclusions of all serious 
ethical theories. But sometimes there are serious grounds for holding that the 
intuition is irrational, for example, if it is a passionate belief in the moral 
wrongness of “inter-racial” sex; and then the mere strength of the conviction 
gives not the slightest ground for preferring it, as a guide to morality, over the 
rational conclusion that the skin color of the participants has no possible 
relevance to whether a sexual act is right or wrong. (These prejudices may 
have to be taken into account, like it or not, when considering how to behave 
in a particular society, and whether it is necessary to let ill alone; but that is 
another matter altogether.)  

The second argument may have more force. In Book I of the Ni-
comachean Ethics Aristotle points out, in effect, that intuitions in ethics 
necessarily precede theories.5 The exact point he makes is that people cannot 
benefit from the study of philosophical ethics—and since ethics is always a 
practical branch of knowledge, cannot make themselves better—unless they 
already have both experience of life and a good moral training. This implies 
that learning that specific types of action are right or wrong has to precede the 
construction of any general moral theory: it is not just that we have to be 
taught to behave properly at an age when we cannot theorize, but that we could 
not form theories at any time unless we already had the practical experience. In 
turn, this implies that any theory will be necessarily influenced by the prior 
training of the theorist and the specific convictions which it has produced. No 
doubt this is true; but it does not follow that the theory will be totally 
determined by what has been previously believed and that the theorist cannot 
reach any conclusions which differ from what they were taught in childhood. 
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Aristotle himself in Book X of the Ethics reached conclusions about the 
supreme value of contemplation that most people of his time would, as he 
knew, find very surprising;6 his teacher Plato had earlier come up with some 
startling ideas about the appropriate role of women in society.7 Specific 
intuitions must contribute to the forming of theories, and any theory will show 
their influence; but this does not show that the theory must or should be 
consistent with all, or any specific one, of them. An ethical theory could 
presumably not be inconsistent with all of them and still be intelligible, just as 
a scientific theory could not be inconsistent with all of our pre-scientific 
beliefs and still be intelligible. But no single belief, of either sort, should be 
immune from change if rationality and the evidence require it. What after all is 
more apparently obvious than that the sun goes round the earth? 

So these two arguments give us grounds for taking intuitions very seri-
ously, but not for preferring them to the results of a rationally worked out 
ethical theory. But the third argument is stronger. This is the argument that 
intuitions have a better epistemological basis than do theories. Intuitions are 
often based on direct experience of how you have reacted to situations or 
actions, whether your own or other people’s, and whether actual or considered; 
otherwise, they are based on your training, which, it might be argued, passes 
on the experience of previous generations. In contrast, theories are based on 
reasoning; and the likelihood of making mistakes in reasoning, however skilled 
you become, is always extremely high: if this were not the case, many 
philosophical problems would by now have been solved, or at least we would 
be agreed as to the nature of the problem and the kind of solution required. So, 
it might be said, a strong conviction that something is right or wrong is always 
more reliable than a philosophical argument leading to the opposite conclu-
sion, just as G. E. Moore and others have claimed that they were more sure 
that the physical world existed than they were of the soundness of the 
arguments for saying it does not.8 This is the strongest argument for giving the 
preference to intuitions. 

 
 

3. The Problem 
 
By the same token, this is where the problem begins. We do indeed have these 
moral convictions. Sometimes it is entirely appropriate to treat them like 
experimental results in science, and require a theory incompatible with them to 
be rejected or modified; at other times, in contrast, it is appropriate to prefer 
the dictates of reason to what seems to be arbitrary prejudice. Thus, to repeat 
an example from my earlier chapter, a common objection to utilitarianism as a 
moral theory is that a utilitarian code would require us on occasion to act very 
unjustly, for example to frame an innocent person for a crime or to use torture 
to get information, since sometimes the good to society would outweigh the 
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harm to the individual. This objection presupposes that the wrongness of the 
actions is more certain than the soundness of the arguments for utilitarianism: 
otherwise the utilitarian could simply reply that the intuitions are understand-
able but mistaken. A few utilitarians have taken this line; but the more usual 
response is to accept the intuition as valid and then argue that an appropriately 
modified utilitarian theory, that pays proper attention to long-term conse-
quences and not just immediate ones, does not yield these results, because the 
acceptance of these practices, even as ones to be very rarely adopted, would in 
the long run do far more harm than good. Thus in the development of modern 
utilitarianism, for example in R.M. Hare’s Moral Thinking, the intuition has 
functioned like a deviant experimental result that produces a modification of a 
theory to make it more accurate.9 

In contrast to this, consider the view, still held by a few, that homosexu-
ality is proved to be wrong because the thought of it makes them feel sick. 
There is quite rightly a rejection of this kind of argument, on the ground that 
the so-called “yuk factor” is simply morally irrelevant. The mere existence of 
the emotion of disgust as such, which can be elicited, for example by a type of 
food or the sight of mud and slime, proves nothing at all about the moral status 
of an activity, unless there are grounds for saying that the disgust itself is a 
moral response, for example to the bullying or deceiving of the helpless. In 
itself the fact that some, or many, people are physically disgusted by an 
activity is relevant to whether it may be performed or simulated in public, but 
proves nothing at all about whether it is right or wrong. There may be grounds 
for saying that homosexuality is wrong, though this is far from obvious; but 
the fact that we in the heterosexual majority find it physically disgusting 
cannot be one of them. 

Hence the problem. What distinguishes the case of homosexuality from 
the case of punishing the innocent? What is the difference between those cases 
when we should rely on the intuition and those when we should rely on the 
theory, and what justifies making this distinction? Talk of a “reflective 
equilibrium,” found for example in discussions of Rawls’s work, acknowl-
edges the problem but does not solve it.10 One cannot solve the problem by 
constructing a more elaborate theory, because the issue is precisely the relation 
between intuitions and theory. One also cannot realistically solve it by always 
relying on theory: even if we deny, on metaphysical or epistemic grounds, that 
there really are moral intuitions in the full sense of the word, we shall have to 
admit, as the example of punishing the innocent shows, that sometimes we are 
more sure that an action is right or is wrong than we are of the validity of any 
argument to the contrary. Yet one cannot solve it purely by appealing to 
intuition, because, as the example of inter-racial sex shows, we still have to 
find a way of distinguishing genuine moral intuitions from mere cultural 
prejudice. So how should we proceed? 
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4. Tackling the Problem 

 

I suggest that as a first move we should distinguish between moral and non-
moral reactions, positive and negative. As an example, I will try to spell out in 
more detail what I said above about disgust. Disgust may be stimulated by 
either physical or moral conditions, by the smell of a sewer or by blatant 
hypocrisy. It could be argued that we have here two different emotions, called 
by the same name, and that, though in either situation a person might say “I 
feel sick,” they would mean it literally in one case and metaphorically in the 
other. Nothing hangs on this: we can take either view, but we must recognize 
that physical and moral disgust are different but can be confused. There is such 
a thing as morally disgusting sexual behavior, such as using physical or 
psychological pressure to obtain sexual favors, as by an adult on a child or 
near-child. But the disgust produced in (probably) the majority by homosexu-
ality or (probably) a minority by some heterosexual variations is a purely 
physical disgust, and to base a moral judgment on it is a category-mistake: 
moral and physical are different categories. 

What happens psychologically here is analogous to what happens when 
someone dislikes a person or a group. That person begins with the dislike, and 
pretends to herself that it is directed at the bad qualities of the individual or the 
group, usually bad qualities they do not in fact possess, when in fact the object 
of dislike is simply the person or group as such. Much racism is of this type; it 
was well analyzed many years ago in an article by C.D. Broad.11 So here: one 
dislikes the activity on purely physical grounds and pretends that one dislikes 
it because it is wicked. In other cases the basis for the dislike may be 
psychological or cultural, rather than physical, as with the aversion of some 
people to inter-racial sex. Again, what is disturbing is confused with what is 
wrong. 

A similar thing happens at the other end of the pleasure-pain scale, when 
what is simply pleasant may be confused with what is virtuous or creditable. 
One example of this happily belongs in our society largely to the past. It is the 
satisfaction over severe punishment, especially corporal or capital punishment, 
which would now often be seen as sadism or self-righteousness, but which was 
taken previously as moral endorsement. There are very strong arguments for 
punishing some types of behavior very severely (though probably not 
physically in this way), but the fact that people find it satisfying is not one of 
them. 

A different kind of example is the assumption made by some people that 
because a certain way of life, or a certain way of conducting part of their lives, 
such as work, or family life, or religion, suits them and their circle, it not only 
suits everyone else but is morally what they ought to aim at. What they 
recommend may indeed have merits, but the mere fact that they like it and it 
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suits them does not in any way show that people with quite different needs, 
tastes, and abilities are obliged to follow them. 

Finally, a more subtle example. Some activities may appear, especially to 
those performing them, to be the discharge of a moral duty, and in that way 
give satisfaction to their agent, but turn out on examination to be neutral or 
even harmful, the harm arising precisely because the attention of the agent is 
on their own feelings and not on the actual effect of their actions. One fictional 
example is in a story in Gogol’s Mirgorod, in which a certain Ivan, a relatively 
wealthy man, makes a point of always talking pleasantly to beggars after 
church on Sunday but fails to give them any money.12 He feels he has acted 
well by making himself agreeable; and he is totally oblivious to the pain he has 
caused by raising expectations and not fulfilling them. 

We thus have a variety of examples of the confusion of the non-moral 
with the moral. This gives us the first step, though only the first, in dealing 
with the problem: we have to make sure that we are dealing with a true moral 
intuition and not merely a feeling that something is physically or psychologi-
cally nice or nasty. We also have to acknowledge that the point is practical and 
not merely academic, because this confusion is often made. 

But one objection could be made at this point. Granted the distinction, it 
might be said, what we find pleasant or unpleasant is a reliable guide to what is 
in fact good or bad. Disgusting things, like dirt, ordure, and rotten food, are 
also unhealthy, while the foods that we like and want are also those we need. 
Similarly hunger, thirst, wanting to excrete, and wanting to sleep are all desires 
that correlate with the body’s needs. The exceptions to this, such as addiction, 
are the result either of illness, as in the desire of the diabetic for sugar when 
they need insulin, or of a perverted physical or psychological palate. So, it 
could be urged, the disgust of a healthy person is, in the appropriate context, a 
reliable sign of something morally wrong, and the relish of a healthy person a 
sign of moral worth. 

There are two problems with this. One is the difficulty of defining 
“healthy” in a way that is not circular. The other is that even physically it is not 
always true: even healthy people often enjoy eating more sweet things than is 
good for them. Still less is it always true morally: even healthy people do not 
necessarily enjoy hard work or dislike idleness or are able always to be well-
behaved to other people without effort! So the point seems to stand: we need to 
be clear whether we are dealing with a moral intuition or a feeling of mere 
attraction or repulsion. The second of these should perhaps on occasion 
encourage us to try to work out the moral position, but it cannot by itself ever 
tell us what it is. 
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5. Moral and Non-Moral Reactions 

 

If the above is more or less correct, we have some idea of what a moral 
intuition is not, but less idea so far of what it is. As a first move we may agree 
with Hume that the moral attitude is by definition disinterested, that is, 
concerned with the general effects of an action rather than with its effect on 
oneself: thus a criminal might consider his sentence to imprisonment 
unpleasant but in no way unjust. Indeed, some of the above examples relate 
essentially to the difference between what is pleasant or unpleasant for the 
individual and what can appropriately arouse moral approval or disapproval.13 

But this is not enough. The attitude to homosexuality that I have argued 
is physical rather than moral may still be a kind of disinterested disgust, a 
disgust that this should take place at all rather than that one might ever oneself 
have to witness it. Yet it is at best aesthetic rather than moral. Morality is not 
only a matter of disinterested reactions, but, one may suggest, of responses to 
what affects human welfare in general and its distribution. 

Now as soon as one says this, one must make some modifications, or it 
will be plainly untrue. Many people now would extend morality to include the 
welfare of animals, or even of the environment in general. In contrast, in the 
past many people have seen their duty as extending to only part of the human 
race: this may well be the wrong moral position to adopt, but it is still a moral 
position. Second, “welfare” can be interpreted in more than one way, in 
particular either as involving the satisfaction of desires or as involving human 
development and fulfillment—the line favored, in different ways and not 
always explicitly, by Aristotle, Kant, and Mill.14 But it remains true that to 
count as “moral,” a claim or intuition must relate to some conception of 
welfare. Thus, to say that homosexuality is wrong because it is disgusting is to 
fail to make a moral claim at all. To say, in contrast, that it is wrong because it 
is a form of sexuality which stunts human development rather than enhancing 
it is to make a genuine moral claim—though one which requires further 
evidence and may well turn out to be false. 

If this conclusion is correct, there are some interesting consequences for 
bioethics. These consequences do not settle any issue, but show something 
about what kinds of appeals are relevant. Appeals to the disgusting or 
aesthetically unpleasing nature of a proposed procedure, though often made, 
are irrelevant to whether it is right or wrong, though they may be relevant to 
whether it should be introduced into a particular society at a particular time. 
Various other kinds of irrelevant appeal are also sometimes made. For 
example, one is sometimes told that the high number of abortions in our 
society is “unacceptable.” Now there are various moral views of abortion; and 
on some of these all, and on some part, of the abortions performed ought not to 
be performed; and these views should be considered. But numbers are relevant 
only when one is dealing with an activity which does good, or at least no harm, 
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if practiced to a limited extent but becomes harmful when this limit is passed: 
and abortion is surely either right or wrong from the start. A final example 
would be, in contrast to these, the attempt to justify a change of procedure 
precisely on the ground that it is startling and repellent: “we must think the 
unthinkable.” A policy might be right despite being startling but hardly 
because it is startling. Indeed this particular appeal is, as far as I know, never 
made explicitly; but it is made at the level of implication and innuendo, as a 
way of making people feel brave and good for supporting it! 

So we can, I think, identify the genuine moral intuitions, which are those 
which are disinterested and which relate to some conception of welfare, human 
or animal. But we now have another problem: it is notorious that these 
“intuitions” differ over time, between societies and between individuals. This 
is true, but some seem to be universal. Thus there are many different views 
about punishment, both at the social level and in homes and schools. There is 
disagreement about whether it should be used at all, about the forms it should 
take, about what kinds of behavior should be punished and with what severity. 
But there is no disagreement on the point that, whatever the rules of a 
particular system are or should be, the “innocent” should not be punished. This 
point, if obvious once pointed out, is not trivial: there are still many countries 
where, even if the law is oppressive, people would be very grateful for a 
system under which they could be reasonably sure of being unmolested as long 
as they obeyed it. 

Some people have argued that principles of this sort are actually innate. 
There is an interesting example in Truffaut’s film L’enfant sauvage and the 
eighteenth-century account on which it is based. There was a boy of about 
twelve found in the woods in southern France, having been lost or abandoned 
many years previously and having somehow learned to survive. A doctor took 
him in and taught him to live in human society, and also studied his behavior. 
He disciplined the boy by making him sit in a cupboard when he misbehaved; 
and the boy accepted the discipline. To see if the boy had a sense of justice, 
despite never having been in human society since infancy, he tried to put him 
in the cupboard when he had not misbehaved. The boy fought back and 
struggled violently, whereupon the doctor released him and embraced him, 
delighted with this proof, as he thought, that the sense of justice is innate. 
Whether or not it establishes this much, it seems at least to establish that the 
existence of rules is sufficient to create the expectation that one should be 
punished only if one has broken them. It also suggests that awareness of a 
moral principle does not require that it be verbalized or even conscious, since 
it can be demonstrated by a person’s behavior, or as here by the contrast 
between how the boy behaved on this occasion and how he behaved when the 
punishment was fair or legitimate. 

Intuitions of this sort are more numerous than one might at first think. 
That the “innocent” (as defined by the rules) should not be punished is only 
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one of a number of intuitive principles of justice. Others are the principles that 
no one should be a judge in his or her own case, and that both sides should be 
heard. These are primarily legal maxims, but operate also in moral contexts. A 
more complex example is the keeping of promises and contracts. It is more 
complex because many, maybe most, people would hold that, although a 
promise creates a prima facie duty, the duty can be overridden—for example, 
if the promise was exacted by force or if to keep it would do great harm—but 
there is also disagreement as to exactly when breaking a promise becomes 
permissible. Yet the intuition that making a promise creates a duty to keep it, 
other things being equal, seems to be universal: what else could be the point of 
promising? There may indeed also be bizarre circumstances under which it 
becomes right to punish the innocent, but in principle and under normal 
conditions it is unjust. 

All this raises the question of the content of these intuitions, once one 
grants that people who hold them are not always able to put them into words. 
This suggests that they are clear about their basic content but may not have 
worked out the details. Thus we may all be clear that one should keep 
promises, but some of us may simply never have had occasion to reflect on 
whether this is always the case or whether there are exceptions, and others may 
be clear that there can be exceptions but be unclear as to what they are and 
perhaps feel that one can worry about that if and when the time comes. So 
even when something is a prima facie duty that admits of exceptions—and 
maybe Aristotle was right to think that all duties are of this type15—it can still 
be the object of a general intuition that it is a duty: perhaps indeed, if one 
excludes young children and the mentally ill, a universal intuition. 

What these moral intuitions, which include not only principles of justice 
but also, very importantly, basic duties such as not to murder or steal or lie, 
have in common is not only that they are very widely held but also that their 
total denial, as opposed to their admitting of principled exceptions for which 
reasons can be given, involves a kind of unintelligibility. So if the penalties for 
breaking the rules landed as often, or more often, on those who kept them as 
on those who broke them, there would be no system of rules. One cannot have 
contracts without a duty to keep them, or property without the prohibition of 
theft, or communication without a presumption that people speak the truth, or 
society without the outlawing of murder. This feature, that the total removal of 
these principles is actually unintelligible, shows, I think, that the intuitions of 
which they are the content are intuitions with which any moral theory must be 
consistent. 

But this claim is not actually as strong as it looks at first sight. All these 
principles seem to admit of exceptions, sometimes indeed of quite frequent, 
though principled, exceptions: murder may be an exception, in that “murder” 
and its equivalents in other languages are defined as “wrongful killing,” but the 
problem will then re-emerge in that there can be disputes as to what morally 
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constitutes murder. So the intuitions can be consistent with a variety of 
overlapping but different theories, which may recognize different kinds of 
exceptions or indeed may recognize none. What is excluded is a theory leading 
to the conclusion that one of these principles was not a moral principle at all or 
could be regularly and easily overridden. 

One such theory is act-utilitarianism in its crude form, the view that in 
each situation one should perform the action likely to do the most good or the 
least harm, that is, produce the most pleasure or the least pain. It follows from 
this that one ought to break promises not only when keeping them would do 
great harm but whenever it would do more good or less harm than keeping 
them. This conclusion is absurd: one cannot simultaneously have people 
making and exacting promises and at the same time breaking them whenever it 
is better on the whole! So the intuition must be preferred to the theory. Indeed 
no one now holds this crude version of utilitarianism, and partly because of 
this argument, which has been made many times already, and which first 
appears, though in a different context, in the examples of moral duties in Part 
II of Kant’s Groundwork for the Metaphysics of Morals.16 

So at one end of the spectrum we have moral principles which cannot be 
totally denied without absurdity, such as the principle that promises must be 
kept, and with these any theory of ethics must conform. At the other end we 
have psychological reactions “masquerading” as moral principles. These not 
merely may but positively ought to be ignored, as guides to general right and 
wrong, by the ethical theorist, though they may affect decisions as to what it is 
politically necessary to take into account. But what about the middle of the 
spectrum, the intuitions which are clearly moral but lack this logical or quasi-
logical backing? In particular what is to be done when intuitions conflict, as 
they seem to do in the case of abortion? Even when there is now agreement, 
we have to acknowledge that this was not always so. The use of torture to 
extract information is now prohibited in the UN Universal Declaration of 
Human Rights and the EU Charter of Fundamental Rights and officially 
condemned very widely—though it often takes place and some have argued for 
its legalization. But past ages accepted it as necessary; and only a few legal 
systems tried to do without it. In the light of this, can any intuitions of this sort 
be used to test theories, given the absence of universal support? 

A possible suggestion is this. In the case of torture, one thing is not in 
dispute, namely that if it is wrong it is very gravely wrong: it not only causes 
pain but also violates human dignity. It is also the case that even supposing it 
to be justifiable, to forbid it would do little if any harm, given that other 
methods of obtaining information are probably more efficient as well as more 
humane. Hence to allow torture is to run the risk of doing a grave wrong, for 
little if any gain; and this is incompatible with a serious ethical approach. In 
short, an intuition that something, if it is wrong, is a grave wrong is still the 
kind of intuition that can be used to test a theory. A theory that justified torture 
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under extreme circumstances is a possible moral theory (whether or not a 
correct one); but a theory that treats it as a normal practice cannot be—despite 
the fact that earlier ages failed to recognize this, and we are in general not 
obviously better than them. Similar things could be said about the intuition 
against slavery. 

But, it might be asked, how is the case of abortion different? In the case 
of torture, or of slavery, it is not in dispute that great harm is done by the 
practice: the defense can be only that this might be outweighed by the 
subsequent good, and this is a defense that lacks what may be called moral 
seriousness. It is also not in dispute that little or no harm is done by not 
allowing torture as a general practice (as opposed to under some extreme 
conditions). But in the case of abortion the degree of harm done is disputed, 
since people dispute the moral status of the fetus/unborn child, the degree of 
harm done by not allowing it is also disputed, and that not allowing abortion 
does much harm (even though some would say less harm than allowing it 
does) is generally agreed. It seems therefore that here intuitions will not help 
us. But it may be that there is more to be said. 
 
 

6. Conclusion 

 

We may sum up as follows. Some apparent moral intuitions are in fact merely 
physical or psychological reactions, and there is no requirement for an ethical 
theory to be consistent with them. With regard to genuine moral intuitions, 
there are three kinds of case. There are issues such as abortion and animal 
rights where the “intuitions” conflict and seem to offer no help: one reason for 
this is that the whole moral status of unborn children and animals is very 
difficult to determine. There are issues where the intuition that something is 
wrong has not been universal, as with torture and slavery, but where the 
intuition that if it is wrong it is a grave wrong is enough to show that no 
serious moral theory can endorse the practice, since even to run the risk of 
such grave wrong is incompatible with moral seriousness. Finally there are 
intuitions about principles which cannot be totally abandoned if we are to have 
a moral code at all, such as the principles that promises should be kept and that 
the innocent should not be punished. With regard to bioethics the most relevant 
part of this conclusion, assuming it to be correct, is the negative part, the 
suggestion that “intuitions” which are in fact disputed or which turn out to be 
non-moral should be rejected. But there are also the intuitions that particular 
policies or actions may involve the risk, even if not the certainty, of grave 
harm: and these should be respected by any serious theory in bioethics.  
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TOWARD THE “FAIR USE” OF EMPIRICAL 
EVIDENCE IN ETHICAL ARGUMENTS: 

VACCINATION, MMR, AND DISAGREEMENT 
 

Angus Dawson 
 

 
1. Introduction 

 

Some ethical arguments use premises that (explicitly or implicitly) contain an 
appeal to empirical evidence (either quantitative or qualitative in nature). Such 
arguments, therefore, rely upon empirical evidence to support the argument’s 
conclusion. Let us call such arguments “evidence-dependent” ethical 
arguments. One problem with such arguments is that they are potentially 
vulnerable if the empirical evidence itself is contested or controversial. Given 
the nature of empirical evidence, this will often be the case. The result is that it 
is very common for different ethical views to emerge on an issue in bioethics 
because authors make different assessments of the same evidence or, 
alternatively, appeal to different (and often contradictory) evidence. As a result 
ethical disagreement persists because of a dispute about the supporting 
empirical evidence. Good examples of issues in healthcare ethics where this 
kind of gridlock exists are arguments about the use of drugs in psychiatry and 
the harms and benefits of reproductive technologies such as surrogacy and in 
vitro fertilization (IVF).1 Some progress might be made in assessing the 
evidence-dependent ethical arguments related to such topics once we have a 
set of criteria in place to establish what might count as “fair use” of empirical 
evidence in such arguments.  

The relationship between empirical evidence and ethical arguments has 
long been a source of discussion in the ethics literature. However, in this 
chapter I am not concerned, at least directly, with the well-worn issue of 
whether or not it is legitimate to move from empirical factual matters to 
normative conclusions (the so-called is-ought problem).2 Here I will assume 
that there are at least some ways of being able validly to make this type of 
move within the context of an argument.3 However, even if this turns out to be 
false, the appeal to empirical evidence in the premises of ethical arguments is 
so common that it seems appropriate to explore this issue independently of any 
conclusion to the is-ought debate. 
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Evidence-dependent ethical arguments are perhaps more common in the 
bioethics literature than might be expected. They involve an appeal to 
empirical evidence relating to the particular ethical issue under discussion. For 
example, many consequentialist arguments will involve a judgment about the 
actual or likely balance between the harms and benefits following from an 
action (or inaction). In such arguments a claim is made that we should perform 
a particular action (or continue with an inaction) because the best possible 
outcome will result. Of course, this type of calculation can only be made if the 
relevant empirical evidence is either available or could in principle become 
available. However, it is not just consequentialists who will be concerned with 
how empirical evidence is used in ethical arguments. Other moral traditions, 
such as deontology (at least in some forms) will have similar concerns. For 
example, if a deontologist wants to argue that surrogacy will be harmful to the 
resulting child, empirical evidence will have to play some role in the argument 
(whether directly or indirectly).  

Why try and construct some principles to guide the “fair use” of empiri-
cal evidence in ethical arguments? The reason is that such principles can give 
us a set of criteria for judging the quality of the empirical evidence that is 
invoked: we will then be in a position better to evaluate the evidence-
dependent ethical arguments themselves. The principles are necessary because 
while in some cases the evidence is clear and supports a particular and 
uncontroversial conclusion, it is far more common to find that the interpreta-
tion of empirical evidence is contested, and may involve an assessment of 
complicated, unclear, and contradictory results. Even so the use of empirical 
evidence in ethical arguments is important. The aim of this chapter is not to 
suggest that the use of ethical arguments employing empirical evidence is 
illegitimate but that we need to take care that the evidence used is of the best 
possible quality. It is suggested that the employment of principles of “fair use” 
(or something like them) will ensure that the empirical evidence used in ethical 
arguments meets this criterion. Any ethical argument that is then proposed that 
uses empirical evidence in its premises can be evaluated (to some extent) 
independently of its conclusion. It is important to see that the suggested “fair 
use” principles are only a minimum requirement applying to the empirical 
content of the argument. The principles will not, of course, guarantee that the 
argument employing the empirical evidence is valid or that the conclusion is 
true. 

In the second section of this chapter I outline and defend some principles 
of “fair use.” In the third section I illustrate the discussion by looking at the 
use of empirical evidence in ethical arguments about the Mumps, Measles, and 
Rubella (MMR) combined vaccine. In the fourth section I discuss a number of 
possible objections to this approach.  
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2. Some Possible Principles for the “Fair Use” of Evidence 

 
The following suggested four principles are not supposed to be an exhaustive 
list of all the relevant criteria when judging empirical evidence. Instead, they 
are given to illustrate the types of things that ought to be taken into considera-
tion when constructing or reviewing ethical arguments that employ empirical 
evidence. The suggested principles are as follows: 
 

(1) Any argument appealing to empirical evidence on a topic should take 
into account all of the relevant published evidence.  

 
(2) Where there is uncertainty in the evidence this should be acknowl-

edged.  
 

(3) Not all evidence is of equal value.  
 

(4) Consideration of the evidence should lead on to the development of 
the ethical perspective on that issue. 

 
Let us discuss each of these suggested principles in more detail. 
 

A. Principle 1: Any Argument Appealing to Empirical Evidence on a Topic 
Should Take into Account All of the Relevant Published Evidence 

 
This principle is hopefully uncontroversial. The idea is that we should not just 
use the evidence that supports our own preconceived ideas or the conclusion 
that we might tend to favor or are seeking to convince others is true. Anyone 
employing empirical evidence as part of their ethical argument, should attempt 
to conduct a systematic review of all of the published (or any known 
unpublished) evidence on the particular topic to ensure that they are not 
providing a misleading picture as to what evidence exists. Such a principle also 
has an important practical role as any ethical argument that uses a biased 
selection from the available evidence will be weaker than one that does not. 
One consequence of this proposal is that it follows that anyone interested in 
producing evidence-dependent arguments will need to become familiar with 
the empirical literatures most relevant to their topic. This may include 
evidence from medical, sociological, historical, psychological, and other 
sources depending upon what the argument is about. One of the things that 
endangers this principle is the way that certain pieces of evidence are given 
prominence in various ways. For example, the media might report a particular 
study without providing the relevant context of previous work performed in the 
field. This is just the most obvious case of a bias that tends to exist in favor of 
the most recently published work. Another source of danger is that there is a 
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bias in favor of the “iconoclastic” work that is seeking to attack an established 
view or suggests that some routine or common practice might be problematic 
for some reason. This first principle seeks to ensure a cautious evaluation of 
each piece of evidence within the framework of all of the relevant evidence 
available. In essence, this principle seeks to ensure the production of a fair 
assessment of the literature on a topic, before an argument is constructed or a 
conclusion is reached. The more thorough the review of the literature used as 
the basis of such evidence-dependent arguments, the stronger the ethical 
argument becomes. 
 

B. Principle 2: Where There Is Uncertainty in the 
Evidence This Should Be Acknowledged 

 
Evidence-dependent ethical arguments differ from a priori moral arguments 
because the strength of the argument is directly related to the strength of the 
relevant evidence itself. This is a problem because there will be a natural 
reluctance in the proponent of such an argument to acknowledge any 
uncertainty in the evidence used, as such an admission will weaken the ethical 
argument that is being presented. However, where the evidence is weak, 
ambiguous, or unavailable the person proposing the argument should 
acknowledge this. Where further studies would be helpful this should be 
pointed out and final judgment suspended until the evidence is available. 
Again this proposal is at least partly pragmatic, in that it endeavors to ensure 
that a proposed argument is not held to be so strong it can resist all challenges, 
only for someone to point out at a later stage a weakness in the relevant 
evidence used. Given the fact that many forms of research involving human 
subjects will be judged to be unethical, many of the arguments proposed within 
healthcare ethics are likely to remain only at the level of speculation: the 
evidence is not, and never will be, available. However, many other arguments 
can evolve as the evidence on a subject grows. This is, I think, an important 
feature of this type of argument. The strength of the argument will fluctuate 
depending upon the amount and quality of the evidence available at a 
particular time. It will, I am sure, be helpful to researchers in relevant 
empirical fields if such uncertainty is acknowledged and suggestions are made 
about what sort of evidence might be most useful in relation to reaching a 
reasonable conclusion to the ethical arguments. This second principle is 
essentially an appeal for an honest assessment of the quality of the empirical 
evidence available to the advocate of the ethical argument under consideration.  
 

C. Principle 3: Not All Evidence is of Equal Value 
 
Once again, this should be an uncontroversial statement as it is clearly 
apparent that different studies have different value: they use different methods, 
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seek to address different research questions, and may have different “weight” 
in our deliberations about an issue. The alternative view would have to be that 
all studies are of equivalent value, which is absurd. I am not suggesting that we 
should see, say, quantitative studies as superior to qualitative studies, or that 
the only things that will really count as evidence are meta-analyses of 
randomized controlled trials. This can be left open. Evidence needs to be 
judged in terms of the research questions that have been set. The proposal 
behind this principle is much more modest. It is that if, say, one epidemiologi-
cal study involves fewer participants than another, then all things being equal, 
that with more participants is methodologically superior. Likewise the 
qualitative study investigating patient perceptions of some aspect of medical 
care that is designed to elicit the participants’ views clearly, is a better study 
than one that does not. However, issues to do with study design are complex 
and controversial. Different people may prefer different types of study. It 
might be that some decisions will have to be taken and defended about the 
relative merits of particular forms of research, or more modestly, that within 
the formulation of a particular type of study, agreement will be sought as to 
what factors may result in a better study than others. Despite the fact that we 
need to leave room for disagreement about the relative merits of different 
methodologies, we can also see the importance of weighing the available 
evidence fairly. 

 
D. Principle 4: Consideration of the Evidence Should Lead on 
to the Development of the Ethical Perspective on That Issue 

 
The reasoning behind this principle is that there is a strong temptation to select 
evidence to fit a pre-determined conclusion. By contrast, I suggest that the 
evidence should have “priority”: the ethical argument should be formulated in 
the light of a detached assessment of all of the relevant evidence. Of course, 
we may all be guilty of a certain type of “selection bias” in such cases, but the 
idea would be that discussion of an ethical issue where empirical evidence is 
relevant should begin with a review and discussion of the empirical evidence; 
or if there is no evidence available then this should be noted, as well as the fact 
that the argument, as a result, is hypothetical. This principle is an appeal for 
“evidence-based” ethics, and it follows from and reinforces the other three 
suggested principles. Evidence-dependent ethical arguments are only as strong 
as the relevant evidence used in the argument. These principles are an attempt 
to suggest ways to strengthen the empirical claims used in support of the 
ethical arguments, and thereby strengthen the ethical arguments themselves. 
This point can be emphasized by considering an example. 
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3. The Use of Evidence: Vaccination Using MMR Vaccine 

 

I have chosen to use the issue of evidence related to the mumps, measles, and 
rubella (MMR) vaccine and the way that such evidence might be used in 
ethical arguments as an example, because of the ongoing discussions, 
particularly within the United Kingdom, about whether parents should be 
offered the choice of single vaccines instead of the MMR combination 
vaccine.4 There are, of course, many different ethical arguments that could be 
formulated about vaccination policies in general and MMR in particular.5 For 
example, it is possible to construct an ethical argument focusing on the idea 
that it is for parents to choose whether or not to expose their children to actual 
or perceived harm based upon their own assessment of the relevant evidence.6 

In this chapter I will not consider such an argument in detail, but rather 
consider the prior question about how we should respond to the relevant 
evidence about the MMR vaccine, using the principles as outlined above. 
 

A. Evidence-Dependent Ethical Argument Should 
Be Based upon All of the Relevant Evidence 

 
One of the problems about the way that the MMR issue arose in the public 
consciousness in the UK was that it resulted from media reports of a single 
piece of research published in The Lancet.7 Discussions of this study tended 
not to report that it was very tentative in nature, was based on a sample of 
twelve children, and that the paper explicitly noted that a causal link between 
MMR and autism and bowel disease had not been established. In fact, the 
media focused not on the rather cautious claims in the paper itself but upon the 
oral comments of Andrew Wakefield at the press conference related to the 
publication of the paper.8 The reported comments were not placed in the 
context of the extensive publications that already existed, the longstanding use 
of MMR with no reported problems in many parts of the world, nor the 
possible dangers of measles as a disease (even in developed countries such as 
the United Kingdom). Judgments about the evidence need to take into account 
all of this evidence, rather than being based on a single publication. If the 
Lancet study had been placed in such a context, it is unlikely that it would 
have had the same impact. Even at the time of publication there was strong 
evidence that the MMR vaccine was safe, and such evidence was based on 
extensive epidemiological analysis of hundreds of thousands of children.9 This 
has been confirmed by subsequent studies.10 

Of course, discussion of such empirical evidence is always difficult. It is 
always possible that new studies might produce results that overturn 
established beliefs. However, there is a need when weighing harms and 
benefits to ensure that all of the relevant evidence should be taken into 
account. The published evidence did not (and does not) support the conclu-
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sions that Wakefield sought to draw from the paper. While parents might, 
understandably, seek not to expose their child to what they perceive as the 
harm involved in MMR vaccination, we should note that such a judgment is 
not based on a fair and full evaluation of all the relevant evidence. Respecting 
parental judgments in such a case involves choosing to respect the parents’ 
perception of the evidence. However, this does not, of course, change the 
evidence itself. If parents are truly basing their decision on best interests 
considerations then they should consider all of the relevant evidence. 
Scientists, healthcare professionals, and journalists are, in turn, under an 
obligation to report all of the relevant evidence fairly, even where strong views 
are held or disagreement exists.  
 

B. Acknowledge Uncertainty 
 
The Lancet paper was carefully phrased to suggest the need for further 
investigation of the reported results. However, the paper does not reference or 
report the published research suggesting that MMR is safe. As suggested 
above, empirical evidence on any issue is never definitive, as it might be 
overturned by further research in the future. For example, it is always possible 
that any intervention might cause harm and that this only comes to light at a 
later date. However, given the relative weight of the evidence on the two sides 
in this particular case, the onus of proof was on the opponents of MMR to 
formulate the need for further work carefully. At the press conference and in 
interviews this was not done.11 Where there is uncertainty there is nothing 
wrong with suggesting the need for further research. However, there is also a 
need to consider the potential problems that might emerge from misunder-
standings of the evidence and an obligation to be cautious in drawing 
conclusions from a single small-scale piece of research. This is especially 
important when, as in this case, such interventions affect young children. 
There have been previous scares about vaccines, with tragic results.12 
 

C. Not All Evidence is of Equal Value 
 
This is perhaps the vital consideration in the MMR story. The Lancet paper, as 
suggested above, was based on small numbers and explicitly said that no 
causal link had been established. On the other hand, large-scale epidemiologi-
cal studies suggested that the vaccine was safe. This suggests that the dispute 
was not a disagreement with equal evidence on both sides. Clearly the better 
quality evidence counted in favor of MMR. At best, all that Wakefield et al 
had was a possible temporal correlation between MMR and the onset of autism 
as reported by some of the parents involved. A temporal association does not 
justify the inference to the existence of a causal link. It would take much more 
to demonstrate such a relationship between the two events. At best, the Lancet 
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study suggested grounds for further investigation. Such investigation has been 
conducted and no credible evidence for any link between MMR and autism has 
been established. 
 

D. Evidence Before Ethics 
 
While it is right that parents decide whether to vaccinate their children (at least 
in most cases), it is vital that all of the relevant evidence is considered.13 There 
is a real danger that the results of a single study are used to motivate all of the 
ethical arguments in relation to MMR. Such an approach does not fairly weigh 
the available evidence, nor does it consider the reality of measles as a disease, 
nor the reality of a more complicated vaccinations routine involving six 
vaccinations rather than two. Clearly, there is a potential danger that the 
evidence of a single study is selected to support a pre-existing view about 
vaccinations. An opponent of vaccinations, or someone uninformed about the 
benefits (as well as the potential harms) of vaccinations, might be influenced 
not to consider all the available evidence relating to judgments about what is in 
the best interests of a child. If judgments about harm and benefits are to be 
made, they must be made on the basis of all of the relevant evidence. 
 
 

4. Possible Objections to the Principles Approach 

 
The discussion in this section includes a consideration of a number of possible 
objections to the principles approach to evidence-dependent ethical arguments 
as outlined in this chapter. I have suggested that such arguments are, in 
themselves, quite legitimate as long as they conform to the principles as 
outlined above. Once we have such criteria in place for assessing the relevant 
empirical evidence, the discussion can then move on to an assessment of the 
ethical arguments that build upon such evidence. However, it might be 
possible to offer some objections to the approach adopted in this chapter. I will 
outline and discuss only four objections here. 
 

A. The “Ontological Objection” 
 
This objection focuses on the claim that the approach outlined above is naïvely 
committed to the idea that we are able to access information about a world 
independent of any observer; that is, that evidence tells us something about an 
objective world through the production of facts. Of course such a form of 
realism might be used to support such claims about evidence.14 However, it is 
not clear that the supporter of the view outlined above needs to be committed 
to realism. She just needs to be committed to the weaker claim, that we can 
distinguish and grade different forms of evidence. For such an objection really 
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to be a threat, it would have to go further and provide its own theoretical 
justification for doubting that we can justifiably distinguish between different 
forms of evidence and different pieces of research. This looks implausible but 
might be linked to some form of subjectivism or relativism. 
 

B. The “Relativity Objection” 
 
This objection focuses on the idea that there is a plurality of views about the 
nature of the world and how we might investigate it. From this premise is 
drawn the conclusion that we therefore have no good grounds to prioritize one 
such view over any other. This might then, in turn, be used to argue that the 
evidence-based approach outlined above is committed to an “imperialist” 
agenda in seeing science as the main (or only) possible framework for 
experiencing the world. However, once again, it is not really clear that the 
supporter of the principles above is forced to accept such a view (even if they 
wish to defend it) as a weaker claim will again suffice. In this case, the weaker 
claim only needs to be that not all perspectives are equal, and that one that is 
committed to the types of principles outlined above is superior to one that is 
not (at least when we are seeking to judge empirical questions). 
 

C. The “Epistemic Objection” 
 
This objection focuses on the idea that uncertainty is a constant in medicine in 
relation to interventions and outcomes, and therefore it is naïve to believe that 
we can agree what counts as relevant evidence and agree how we should weigh 
it in a situation of disagreement. On such a view, knowledge might be 
something which is unobtainable. All we have, at best, is something provi-
sional. There is a degree of truth in such a view. It is rare that we can all agree 
what counts as relevant or decisive evidence. However, a commitment to the 
principles outlined here does not require that all uncertainty be removed. All 
the principles require is that we can judge that some evidence is better than 
others, and that where uncertainty does exist we acknowledge this. 
 

D. The “Autonomy Objection” 
 
This objection is different in nature to the other three, as it involves an ethical 
claim. The objection is that individuals should be able to decide what counts as 
relevant evidence for their discussion in the light of what they believe. On this 
view, even if “objective” evidence exists it might only be one issue to 
consider. In such a case, it is up to an individual to decide what to do, and if 
their own views clash with the “evidence,” their autonomous decision takes 
precedence. However, this view confuses two things: the relevant evidence and 
our actions. Even if we accept that it should be up to individuals whether they 



94 ANGUS DAWSON 

accept the evidence or not in terms of their own actions, this is a different issue 
from what the evidence might be. The evidence continues to exist whatever the 
individual might decide. While in liberal democracies we might choose to give 
priority to autonomous individuals to decide what to do, it is important that we 
see that this does not change the evidence as such. If we are talking about 
public policy, rather than individual action, particularly where it concerns 
vulnerable and incompetent individuals such as young children, the require-
ment for evidence-based decision-making is much stronger. In other contexts, 
if an evidence-dependent argument is presented appealing to the idea of harm 
and this is then used as the basis for arguing that something should be 
restricted or banned, such as commercial surrogacy or preimplantation genetic 
diagnosis, then any evidence about harm needs to be clear and convincing.15  
 
 

5. MMR and the Four Objections 

 
The first three objections relate to general issues in the philosophy of science 
and are not specific to the MMR issue. The arguments will stand or fall 
independently of this particular case. If the discussion about the evidence in 
relation to MMR using the principles above is convincing, then there will be a 
prima facie case for dismissing these objections. However, the last objection is 
particularly relevant to the MMR issue as something like it can be seen to be at 
least implicit in many of the discussions about the vaccine. Such an argument 
can be based on the idea that it is for parents to make judgments about risk in 
relation to their children and there is no role for the intervention of the state (or 
other third parties). This view can be supported by an appeal to the idea of 
parental autonomy in relation to parents’ decisions affecting their children. 
There may be general acceptance of such an ethical argument, unless the risk 
of harm is significant.16 However, whatever weighting we give to parental 
decision-making in relation to their own children, the situation is different if 
you have responsibility for formulating public policy, as suggested above. In 
this latter case, it might be relevant to ignore options that increase parental 
autonomy if the evidence suggests that such an option is not justifiable for 
other reasons. Such a basis might be given for the Department of Health’s 
policy of supporting MMR and refusing to fund single vaccines. This policy 
can not only be supported because it provides the best fit with the relevant 
available evidence, but also because two publicly-funded parallel policies will 
be more expensive than one, and in addition, a policy based on support for 
single vaccines is likely to result in a negative impact upon the public’s health. 
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6. Conclusion 

 
In this chapter I have outlined a set of principles to use in considering whether 
the evidence appealed to in support of ethical arguments fairly represents the 
relevant existing evidence on that topic. The principles are not supposed to be 
the last word on this issue, but will, I hope, prove to be useful in making 
judgments about the quality of the relevant empirical evidence used in the 
premises of evidence-dependent ethical arguments. I have also outlined and 
explored how the principles might be useful in the context of an example (the 
recent debate about MMR vaccination), and considered and rejected a set of 
objections to a principle-based approach to the evaluation of evidence in 
ethical arguments. 
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1. Introduction 

 

The ideal of maintaining and restoring human health through the provision of 
healthcare and medical research has become a moral and political imperative 
in many industrialized societies, and policies that aim to achieve this, in a just 
and cost-effective manner, are central to political manifestos. The concepts of 
health and disease also underpin many discussions in biomedical ethics. How 
we define disease will influence, for example, the way we think about 
disability, and as a result, affects arguments in areas such as preimplantation 
genetic diagnosis and gene therapy. More recently, the effects of disease have 
provided some of the moral justification for human embryonic stem cell 
research programs.  

Embedded in these wider policy considerations are the implications that a 
concept of disease that is either too wide or too narrow will have for medical 
practice. First, the so-called “medicalization” of what are judged to be 
undesirable traits or behaviors (for example, depression, or developmental 
problems in young children) seems to shift social as well as personal 
responsibility to the medical domain. This is in spite of the fact that the 
influence of these different domains on the disease process cannot be separated 
easily. A wide conception of disease might therefore lead to an increase in 
medicalization, and a corresponding obligation to treat certain conditions 
within the medical rather than the social domain. 

Second, the concepts of health and disease have been employed to iden-
tify the type of medical treatment that society, or the healthcare professional, 
has an obligation to provide. A distinction is often drawn between this and 
other forms of medical intervention that are seen as non-essential, primarily 
because they do not fit a definition of disease.  

The concepts of health and disease are therefore used both in medical 
practice and as a policy tool, and we need to consider their content and where 
their boundaries might lie. The majority of definitions of these concepts carry 
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at least some normative, or value, content. Some theorists, however, have 
proposed value-free accounts, and one of the most widely discussed is that of 
Christopher Boorse, in which he defines disease as an impairment of normal 
functional ability.1 Because it seems to provide an objective standard for health 
and disease, this value-free definition has been used by Norman Daniels as one 
guiding principle in his wider theory of just healthcare. Daniels applies it not 
only to circumscribe the aims of healthcare but also to distinguish between 
what is and what is not medically necessary. In their recent book From Chance 
to Choice, Allen Buchanan and co-authors extend the principles of Daniels’s 
original theory to consider the impact genetic technologies are likely to have 
on the goals of medicine and distribution of healthcare. This approach seems 
reasonable and promising. Nevertheless, it would seem that such a discussion 
should include at least some explication of different theories of function as 
encountered in the philosophy of biology. But Daniels, Buchanan, et al. offer 
no such analysis. In this essay I argue that without such analysis and in its 
current format, the normal function model, and its constituent concept of 
function, can be shown to have problematic implications for Daniels’s theory.  
 
 

2. Normative and Non-Normative Conceptions of Health and Disease 

 
The social, political, medical, and scientific endorsement of the concept of 
health suggests that it possesses intrinsic value, and indeed, “the orthodox view 
is that all judgments of health include value judgments as part of their 
meaning.”2 The different normative positions can be further divided into strong 
and weak versions. The strong normativist position would claim that a 
condition should be classified as disease simply because it is judged by the 
individual (or a group of individuals) to be bad or undesirable. By contrast, the 
weak normativist position would claim that in order for something to be seen 
as healthy or diseased it must also be good or bad for the person concerned. 
This position does not rule out other non-evaluative criteria, for example the 
import of naturalistic concepts such as function.  

To complicate matters further, in bioethical discussions normative and 
non-normative concepts of health and disease are frequently either mixed or 
viewed as incompatible. For example, in a discussion of disability, John Harris 
rejects Boorse’s conception of “normal species functioning” as forming part of 
the definition of disability “because people might be normal and still 
disabled.”3 Instead, Harris defines disability as “a condition that someone has a 
strong rational preference not to be in and one that is in some sense a harmed 
condition.”4 However, rejecting the theoretical account and replacing it with a 
normative account obscures the fact that the two are not mutually exclusive, as 
one might fit the theoretical conception of disease and have a strong 
preference not to be in this state.  
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In his “biostatistical” theory Christopher Boorse argues for a departure 
from the prevalent idea that health and disease are defined with reference to 
the value-system of the patient, the doctor, or the normative community to 
which they belong.5 Instead, he believes that health and disease can be 
described in theoretical terms based on the central assumption—one that he 
places within the classical tradition of the history of medical conceptions of 
disease6—that “an organism is theoretically healthy, that is, free of disease, 
insofar as its mode of functioning conforms to the natural design of that kind 
of organism.”7 His theory is based on the concepts of biological function and 
statistical normality where the normal function of any biological process can 
be said to fall within the statistical norm of that process occurring in a 
specified group of individuals (the reference class). Only those processes or 
traits that make a standard contribution to the survival and reproduction of a 
“sufficiently large sample of the population” and are therefore statistically 
significant will constitute a normal function. 

Any notion of “the normal” and “the natural” may appear to be complex, 
possessing both empirical and normative content. However, Boorse rejects the 
need for any normative influence on these concepts and argues that “the nature 
of the species will be a functional design empirically shown typical of it.”8 For 
Boorse the functional design of a species, or species design, encompasses 
functional processes at every level of the physiological hierarchy “from 
organelle to cell to tissue to organ to gross behavior.”9 He defines disease as “a 
type of internal state which is either an impairment of normal functional 
ability—a reduction of one or more functional abilities below typical 
efficiency—or a limitation on functional ability caused by environmental 
agents.”10 So, health is, simply, the absence of disease. 

Numerous challenges, both by normativists and non-normativists, have 
been made to this definition and it is neither possible nor the purpose of this 
piece to discuss the merits and deficiencies of Boorse’s account.11 Instead, I 
will consider one of the central concepts of his theory, the concept of function. 
I will then focus on the implications the function concept will have for the 
application of Boorse’s definition to a wider theory of healthcare. 
 
 

3. Function 

 
The concept of function in the philosophy of biology remains controversial and 
it has been suggested that biology may need to incorporate different accounts 
of function in order to explain a trait’s presence, its future changes, and how it 
contributes to the complex systems and abilities of the organism.12 For reasons 
of space I cannot do justice to this ongoing and complex debate, but I hope to 
be able to demonstrate that all accounts of function are dependent on 
environmental context.13 
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A. The Etiological Account 
 
In the philosophy of biology function claims are most often used to explain the 
activity of a structure or trait: for example, the function of the heart is to pump 
blood. It is, however, more difficult to explain the existence or presence of a 
trait by referring to its function. Without further qualification, it is not logically 
possible to argue that traits exist because they fulfill a function, and that 
therefore the function can explain the presence of a trait: that is, it does not 
make sense to say the heart is there because it pumps blood.14 This is because 
functional equivalents, such as a mechanical heart, could also carry out that 
function. It cannot therefore be concluded that because an organism has a 
circulatory system, this organism has a (biological) heart. 

There is one view of functions, the etiological theory of functions, which 
is able to explain the existence of a trait. Also referred to as the historical 
account, this theory is one of three major alternative accounts and is becoming 
the standard view among evolutionary biologists.15 The theory bridges the 
logical gap that exists when we try to explain the presence of a trait from its 
activity by referring to the causal history of that trait, or its etiology. According 
to the etiological theory, the function of a trait is a consequence of the presence 
of that trait in a system, where the expression of this trait in the past played an 
essential role in the causal history of establishing the present trait.16  

A generic definition of function on this view is: 
 
        “The function of X is Z” means: 
 

(1) X has been naturally selected because it does Z; 
(2) Z is a consequence (or result) of X’s being there.17 

  
In addition to its explanatory force, this definition ensures that other important 
criteria for a functional account are met. First, because traits are selected for a 
certain function the definition ensures that real functions are distinguished 
from accidental functions or mere dispositions. This is important since the 
function of a trait and its disposition can diverge. Second, it can accommodate 
the fact that functions may be displayed in only a minority of cases.18 

This definition reflects the mainstream etiological view and there have 
been important critical developments. However, what is common to all these 
accounts is that a “specified type of causal background” is available (that is, a 
specified environment which interacts favorably with the functional trait).19 
The overall conclusion therefore that can be drawn from the etiological theory 
is also relevant to my argument: according to the etiological view functions 
arise in—and can only be defined in relation to—a specified environmental 
context. 
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B. The Goal-Directed Account 
 

Boorse subscribes to a different view of functions, the class of goal-directed 
(or “current utility”) theories.20 These principally have in common a forward-
looking account, which, unlike the etiological view, cannot explain why an 
organism currently has a particular trait.21 Instead, the concept of goal-
directedness focuses on why the trait presently contributes to a certain goal and 
why this trait may continue to persist. For Boorse, the “basic notion of a 
function is of a contribution to a goal.”22 In contrast to the etiological account 
therefore, Boorse’s answer to the question “Why is trait X there?” is forward-
looking: because it contributes to a certain goal. In addition, his view of 
functions also offers an answer to a different type of question: “How does S 
work?” where S is the goal-directed system in which the trait X appears. 

For Boorse, organisms are objectively directed at various goals, for ex-
ample, survival and reproduction. Consequently, his definition deliberately 
does not distinguish between “a function” and “the function” of a trait and 
what is required for a function X to be the function among possible other 
functions “is not any fixed general property but instead varies from context to 
context.”23 This present contextual definition is in clear contrast to the 
etiological account where the function is explained from its causal history. 
What converts “a function of X” into “the function of X” is simply that one 
among all the functions performed by X which satisfies whatever relevant 
conditions are imposed by the “context of utterance.” 

This way Boorse arrives at the following definition of functions: 
 
 “A function of X is Z” means that in some contextually definite goal-
directed system S with contextually definite goal(s) G, during some con-
textually definite time interval t, the Z-ing of X falls within some contex-
tually circumscribed class of functions being performed by X during t— 
that is, causal contribution to a goal of S.24  
 

Putting this into the context of his theory of health and disease, Boorse 
concludes that the goal-directed system S is the individual organism, and the 
only functions that are relevant to health are the functions that support the 
individual organism’s goals of survival and reproductive competence.25 

 
C. The Capacity Account 

 
This account was developed by Robert Cummins, who tackles the difficulty of 
trying to explain the presence of a trait by appealing to its function—the 
problem of possible functional equivalents—by suggesting an alternative 
functional explanation.26 For him the function of a part is that of its effects that 
will contribute to the complexity of a containing system and where the system 
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provides the appropriate background for that function. For example, because 
the usual background for a heart is within a circulatory system, it makes sense 
to say that the heart functions as a pump in this particular system.  

According to this view, functional analysis can be conducted without 
having to refer to evolutionary mechanisms. It is therefore selection-neutral, 
but it still depends on the “background analysis of a containing system (the 
hive, the corporation, the eco-system).”27 Importantly, functions can continue 
to be exercised even if (due to a change in the environment, for example) the 
function no longer contributes to the organism’s ability or, to use Cummins’s 
phrase, capacity to maintain the species. To ascribe a function to a trait is to 
ascribe a capacity to it; the singular capacities are then analyzed within the 
context of a containing system and emerge as functions. The pursuit of normal 
function in healthcare systems on this view would commit to the pursuit of the 
functional capacity of the organism regardless of wider environmental context 
and functional relevance. 

 
 

4. The Normal Function Model Applied to a Theory of Just Healthcare 

 
In his theory of just healthcare, Norman Daniels suggests that the aim of 
healthcare systems should be to meet “objectively ascribable” and “objectively 
important” healthcare needs.28 These needs have to be fulfilled so that 
individuals can achieve or maintain species-typical normal functioning. Like 
Boorse, therefore, and with explicit reference to Boorse’s account, Daniels 
defines disease as “deviations from the natural functional organization of a 
typical member of a species” and health as the absence of disease.29 Normal 
species functioning allows individuals to operate within their normal 
opportunity range, that is their normal range of skills and talents, and thus 
construct their life plans and conceptions of the good.30 Importantly, the range 
of talents is specific to the individual, thereby allowing for individual 
differences to be preserved. The requirement is therefore for the normal 
opportunity range to be fair but not equal. With this requirement, Daniels 
advocates the social structural view of the level playing field conception of 
equal opportunity. This conception demands leveling the effect of inequalities 
that are propagated by unjust social structures and institutions but does not go 
as far as the leveling of all social and natural differences. Daniels therefore 
believes that social institutions, such as a healthcare system, should be giving 
individuals equal opportunity to participate in society by keeping them 
functioning as close as possible to the species norm thereby making them 
normal, but not equal, competitors.31 

Because of its role in defining the individual’s “normal opportunity 
range,” Daniels sees species-typical normal functioning as an appropriate and 
fundamentally just standard for societies and healthcare systems to pursue. 
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However, he does recognize some of the limitations of using a biological 
function concept and therefore aims to apply a weaker version that does not 
need to operate within the strict value-free constraints adopted by Boorse. In 
particular, he identifies two notions of environment, the natural and the social 
environment, and notes the difficulty in specifying “the range of environment 
taken as ‘natural’ for the purpose of revealing dysfunction.”32 For Daniels the 
difficulty arises when the specified environment is dominated by social 
criteria; for example, racially discriminatory environments might make being 
of a particular race a disease whereas dyslexia might not be regarded as a 
disability in non-literate environments. As I argue in more detail below, 
limiting the scope of environmental effects on function to such normative and 
transient influences is problematic. I have included Daniels’s reservations here 
merely to illustrate that in his theory the normal functioning model does not 
necessarily exclude normative judgments, and indeed explicitly allows 
“normative judgements about disease.”33 Nevertheless, his definition of 
disease will mainly depend on Boorse’s theoretical conception. 

While there seem to be advantages to the application of a value-free con-
cept of disease in a theory of healthcare, there are additional problems with 
this approach. The first of these concerns the unspecified and relatively 
uncritical import of the normal function concept. In the following I will refer 
to Daniels’s theory interchangeably with that of Buchanan et al., who 
incorporated the theory into From Chance to Choice. Daniels was a contribu-
tor to this project and the principle of the normal function model does not 
significantly differ from his original work. 
 

A. Problem 1. Function 
 
Daniels views his notion of disease as operating within weaker non-normative 
constraints than Boorse’s strictly naturalistic version: “it will not matter if what 
counts as disease is relative to some features of social roles in a given society, 
and thus to some normative judgements, provided the core of the notion of 
species-normal functioning is left intact.”34 On functions he makes two further 
qualifications. He notes his awareness of the fact that Boorse’s view of 
functions “fails to accommodate all cases that a successful account in the 
philosophy of biology would have to address” but does “not believe, however, 
that we must refrain from using a notion of normal functioning in ethics and 
political philosophy until a ‘true’ account of functions emerges in the 
philosophy of biology.”35 This view has several problematic implications. 
First, to expect that a single, “true” account of function will eventually emerge 
could be a dangerous assumption to make: several theorists have argued that 
the philosophy of biology may have to accept a pluralistic account of function 
in order to meet all the requirements this concept demands.36 Also, the above 
qualifications have not significantly changed in content since they were made 
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by Daniels in a much earlier paper, which raises the question of whether any 
serious attempt was made to investigate more recent thinking in the philosophy 
of biology.37 This is significant since Daniels’s theory seems unable to 
accommodate different notions of function and seems to depend on the 
application of a singular concept.  

Daniels supports his method of including an undefined notion of function 
by arguing that “it is enough for [his] purposes if the line between disease and 
its absence is … uncontroversial and ascertainable through publicly acceptable 
methods, such as those of the biomedical sciences.”38 However, it can be 
assumed that the same “biomedical sciences” will inevitably focus on the 
breakdown of biological function. Therefore, by failing to outline at least some 
of his understanding of function it is questionable whether throughout his 
analysis “the core of the notion of species-normal functioning is left intact.”39 

By acknowledging that his account fails to accommodate all cases that a 
successful account of function would have to address, but by nevertheless 
proceeding regardless of this insight, Daniels could be criticized for using a 
flawed heuristic. Jason Scott Robert has recently reminded us of the dangers of 
so-called “hedgeless hedging” strategies: “even though [such a] model may 
initiate the production of more adequate models, such models will themselves 
be so drastically different from the original model that its catalytic role may be 
overestimated.”40 Given that the restoration and maintenance of function is one 
of the cornerstones of Daniels’s theory, using a simplified assumption as his 
premise may prove to be a dangerous strategy to pursue. 
 

B. Problem 2. Environment 
 
One of the problems with applying the normal functioning model to an ethical 
construct is that the model has its origin in explaining biological systems, and 
the existence and viability of such systems is determined partly by the 
environmental context in which they evolve. It has also been argued that it 
would be wrong to conceive of environmental context as a fixed and separate 
entity. Instead, the environment should be viewed as being causally constituted 
by the organism developing or operating within it.41 

In Boorse’s and Daniels’s accounts there seems to be a considerable 
amount of cross talk concerning the impact of environmental considerations on 
normal species functioning, which in turn creates conceptual difficulties. For 
example, while Boorse’s concern rests with naturalistic effects, such as the 
effect exercise or altitude might have on an individual’s normal heart rate, 
Daniels seems to be concerned mainly about the normative effects an 
environment might have on functional ascriptions. He groups these effects 
under the term “socially created environment” but does not expand on its 
definition.42 It seems that his understanding of a socially created environment 
would certainly include prevailing social values, such as attitudes towards 
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race, gender roles, or homosexuality, but the actual extent to which the socially 
created environment determines functional context is not sufficiently 
acknowledged. However, if, as I have tried to demonstrate, function is 
dependent on context, then in order to make the normal functioning criteria 
morally relevant, we do need to be clear about the context in which it is placed.  

It is therefore crucial to remember that, in addition to Daniels’s notion, 
there is a second form of “socially created environment” which is devoid of 
any overtly normative content. It is socially created in the sense that it was 
created by human abilities such as spoken language and advanced tool 
making.43 Civilizations are dependent on the expression of complex cognitive 
traits and these have enabled, among other things, the study and understanding 
of physical processes, and the development of sophisticated technologies and 
industries. More recently, the rapid advances in information technology have 
radically transformed traditional patterns of life and society. The environment 
is therefore socially created in a manner that is much more pervasive than 
Daniels implies. It does contain transient elements that are open to revision and 
social change, and which would fit his notion of “socially created.” However, 
the underlying social, cultural, and economic fabric is indispensable to any 
Western societal framework we identify with, and is thus indispensable to a 
Western conception of healthcare ethics.  

The socially created environment and biological functional traits are 
therefore far more interdependent than Daniels’s account suggests. But there is 
one further important consideration. As long as they are able to provide for 
viable human life, social systems can change without biological constraint and 
therefore with a radicality not encountered in biological evolution. This has 
resulted in some biological functions being no longer synchronous with their 
environment and normal biological function even being purposely disrupted in 
favor of social change. 

One well-documented example is female reproductive function.44 The 
normal reproductive function of higher primate species females is marked by 
monthly ovulations and the concurrent ability to conceive. The corresponding 
reproductive pattern is still seen in contemporary hunter-gatherer tribes where 
women carry serial pregnancies and breastfeed for much longer than is usual in 
modern societies.45 However, social change has meant that many women 
living in industrialized societies decide to overrule (at least for a time) their 
normal reproductive function in favor of pursuing their own value system. The 
pursuit of a normal species functioning standard can therefore operate in direct 
opposition to one of the fundamental concepts of Western bioethical (and 
increasingly medico-legal) thought, the concept of autonomy. Since human 
functions consist of both cognitive and physiological function, the two types of 
function cannot be studied in isolation, and depending on the development of 
one, it may be difficult to define the other. 
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C. Problem 3. Level of Application 
 
Lastly, it is not clear at which level of system organization the restoration (or 
maintenance) of normal function should be directed. Should it be applied at the 
level of the organism, at organ level, or even at molecular level? Short-
sightedness is normally “restored” to normal function with spectacles or 
contact lenses. However, what this restoration in fact involves is compensatory 
correction or simulation at the level of the whole organism: the individual can 
continue to function as though they had normal eyesight. But if we alter the 
level of application to a lower physiological level and still accept that normal 
functioning is the standard then there would be an obligation to provide for 
laser surgery (for example) on a general basis. But the follow-on question from 
this conclusion might be: to what extent do we have such obligations? Short-
sightedness constitutes an impairment in our society and without correction 
would seriously restrict equal opportunity. But do we regard laser eye surgery 
as being as important as a hip replacement? Buchanan et al. argue that 
“judgments about the relative importance of treating different diseases and 
impairments will have some social variability” but if normal functioning at 
organ level is our main concern then there would be no difference between 
these conditions.46 If we accept simulation of functioning at the level of the 
individual (for example, through the wearing of spectacles) then one further 
consideration arises. Because in Daniels’s theory, normal functioning is 
ultimately aimed at protecting fair equality of opportunity, and following the 
above line of thought, there would be no reason why the simulation of function 
could not be applied to any disease or impairment. The consequence of this 
would be that even serious impairments, such as those affecting mobility, 
could be legitimately corrected at the level of the individual (with wheelchair 
use) and at the social level (better wheelchair access) and would not necessar-
ily warrant, or demand, surgical or possibly genetic intervention. This 
conclusion need not even be as absurd as it might seem. Anita Silvers, for 
example, suggests that we are wrong to “normalize” function if normal is 
equated with most common, since the most common form of function can for 
some be disadvantageous and not very functional. Someone who walks with a 
feeble gait, although fulfilling the criteria of normal function at the individual 
level, might have more effective mobility when using a wheelchair. We should 
therefore not automatically endorse “any scale that illegitimately naturalizes 
such rankings by appeal to biological imperatives.”47  

The implementation of species-typical functioning as a guide to just 
health policy would require consistency in the selection of the appropriate 
target level of function. It may however be that in practice the acceptance of 
different functioning levels is more appropriate, which poses the question 
whether species-typical functioning can really fulfill the role of a universal 



 An Assessment of the Normal Function Model 107 

standard and suggests that healthcare might have to appeal to a different 
criterion. 

 

 
5. Framework Considerations 

 
Descriptive premises play a prominent role in bioethics, from questions 
surrounding the moral status of the embryo to end of life decisions. However, 
they are frequently problematic mainly because they directly attribute moral 
worth to the natural order.48 Therefore, if function, in the form of a descriptive 
concept, is to feature in a normative theory of health it must be able to 
demonstrate normative meaning.49 

It could be argued that Daniels’s theory contains an inherent normative 
component since the aim is to give individuals access to fair equality of 
opportunity. But because he does not analyze existing function accounts in the 
philosophy of biology, Daniels cannot uncover a logical problem specific to 
the restoration and maintenance of biological function.  

In order to acquire normative meaning we need an inclusive and plural-
istic view of biological function where neither the causal history nor the goal-
directedness of functions can be separated from the relevant normative 
framework. Such a framework will be composed of three equal components 
which interact “horizontally.” The three components for a functional account 
(function, natural environment, and social environment) form a triangular 
relationship with each component influencing the composition of the other 
(figure 8.1). In this schema the abstract notion of function can exist in 
isolation (and thus in a value-free form) but it cannot derive any content, 
whether descriptive or normative, without reference to an interdependent 
natural and normative environment.  

Nevertheless, even this pluralistic conception of biological function cre-
ates concerns regarding the choice of the normal function standard for 
Daniels’s wider theory of healthcare. Daniels has based his theory of 
healthcare on John Rawls’s principles of justice.50 These are principles which 
would be chosen by individuals in “the original position”—a hypothetical 
situation which places individuals behind a “veil of ignorance,” that is, without 
knowledge of their own social and natural circumstances.51 Rawls believes that 
in this position individuals would choose two principles which should govern 
the basic structure of society. First, each person should be granted equal rights 
to equal basic liberties. Second, social and economic inequalities are allowed 
only if they work as part of a scheme which improves the expectations of the 
least advantaged and are perpetuated by positions open to all under conditions 
of fair equality of opportunity.52 The crucial extension of this idea in Daniels’s 
theory of healthcare lies in the fact that Rawls does not include health in the 
list of social primary goods, since he assumes that everybody in the original 
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position is “normal” and a fully cooperating member of society. Daniels argues 
that healthcare must be distributed in such a way as to achieve equality of 
opportunity and therefore healthcare institutions, as social institutions, will 
also be governed by the fair equality of opportunity principle. 

 
 

 
 
Figure 8.1 The interdependency of function and environment, and their 
relationship to the principles of justice 
  

Since (for Daniels) equal opportunity can only be pursued if people are normal 
functioning competitors, from the original position it must be assumed that 
normal function can be obtained, otherwise the second principle of justice 
(containing the fair equality of opportunity standard) could not be achieved. 
Normal function is however dependent on the natural and socially created 
environment (or to use Rawls’s term: system of cooperation), whereby the 
principles of justice inform the social institutions on how the system of 
cooperation is to be administered, thus creating a complex network around the 
concept of function (figure 8.1). 

Therefore, while the principles of justice (containing the principle of 
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informing it. On the other hand, past systems of cooperation, although they at 
one time played a part in the selection of functions, will nowadays frequently 
be irrelevant to them. This situation is illogical and suggests that normal 
biological functioning cannot constitute a necessary aspect of access to equal 
opportunities. Species-typical functioning is too inflexible and too limited by 
evolutionary constraints to accommodate rapid social change. For these 
reasons it cannot provide an adequate criterion for a healthcare system based 
on the principles of justice, and does not generate the normative force that 
Daniels expects. 

 
6. Implications for Enhancement 

 
For Daniels (and for Buchanan et al.) the normal functioning model also 
provides a “qualified and limited defense” of what is known as the treatment-
enhancement distinction. Eric Juengst has recently helped to clarify “en-
hancement” by arguing that the concept operates as a moral boundary concept 
in two types of conversations.53 In the first conversation, it is used to define the 
proper limits of biomedicine and applies to any intervention that does not 
constitute treatment. The second conversation is concerned with the ethics of 
self-improvement and here the boundary is drawn to provide a moral 
distinction between enhancement and achievement. On this analysis, the 
normal functioning model finds its home in the “proper limits of biomedicine” 
conversation: restoring and maintaining someone’s normal functional ability 
will constitute treatment. Any precise demarcation of the enhancement border, 
however, remains difficult since for the individual concerned all enhancements 
are inherently changes for the good. Equally, aligning normal function with 
justification for treatment can run into difficulties. 

 In biomedical ethics, the discussion surrounding the issue of how disease 
might affect equal opportunity most often revolves around genetic disorders. 
Until the development of genetic technologies such diseases were regarded as 
being the result of nature or chance; and beyond human control. Buchanan et 
al. take the view that it is precisely our newly acquired ability to test for some 
of these diseases that makes intervention, where possible, a requirement of 
justice. More often than not, the provision of treatment will meet this 
requirement. Nevertheless, for some individuals at the lower end of the normal 
functioning spectrum, justice may require enhancement of their functioning.54  

However, it is worth remembering that the majority of diseases are not 
wholly and simply caused by natural inequalities. Most people suffer from 
chronic diseases, such as cancer, heart disease, and diabetes, for which the 
effects of the social structure are a contributory factor in the widest sense. 
Traditional ways of life have largely been abandoned and although we mostly 
perceive this as a positive change, there are trade-offs with regard to our 
health. This can be interpreted in two ways. If we follow Buchanan et al. 
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loosely and view normal function simply as a necessary requirement for equal 
opportunity, then the pursuit of equal opportunities might require the system of 
cooperation, which puts in place social structures and exercises its values 
through them, to change in such a way as to make diseases of this kind less 
likely. This could be achieved, for example, by returning our existing functions 
to their original context. However, considering that choice of lifestyle has 
become one of the hallmarks of modern societies and that large parts of the 
global economy are built on offering this choice, this type of approach might 
be considered unrealistic (bearing in mind that many people even in industrial-
ized societies often do not have this choice). 

The alternative, endorsed by Buchanan et al., would be to view 
healthcare as a distributive resource which supports the pursuit of equal 
opportunity. This commits the cooperative framework to medical interventions 
that address (and prevent) such diseases and leads to the following conclusions 
about the nature of enhancements. If we continue to define normal function as 
the standard against which we measure the provision of healthcare, but if, at 
the same time, the environment has changed in such a way that normal 
(physiological) function has become sub-normal, then there will be a 
commitment to restore (individual) functioning by enhancing the original 
(physiological) function. This approach differs from treatment in one 
important respect and, moreover, demonstrates the significance of defining at 
which level of organization the normal functioning concept is to operate. The 
difference lies in the fact that treatment, both at the level of the physiological 
process and at the level of the individual, will only restore functioning to its 
original level. On the other hand, this type of enhancement at the physiological 
level will, at the level of the individual, only match the effect achieved by 
treatment, which means the individual is not enhanced. If, therefore, we view 
the treatment-enhancement distinction as drawing a moral boundary at the 
level of the individual then, in the context described, the distinction can be 
preserved.  

There are other types of enhancement which at first glance are aimed at 
“correcting” malfunction and might therefore appear to constitute treatment. 
But rather than restore the original process to its functional level, this type of 
intervention will in effect only simulate functioning, thus returning the 
individual to their starting position where they appear to be functioning 
normally. One example of this kind involves the provision of fertility treatment 
for women. In many industrialized societies there has been a progressive rise 
in the average age at which women choose to have their first child. Increas-
ingly women have to make use of medical interventions to support their ability 
to conceive at an older age. However, such “treatments” can never fully restore 
the natural fertility seen in younger women and arguably this simulation of 
fertility constitutes an enhancement of natural function.  
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We therefore need to consider whether it is in fact possible to retain the 
normal function criteria. The possibly irreversible changes to our environment 
are not an external, pathogenic threat to normal functioning but are integral to 
the function concept. As a result, normal species functioning in modern social 
structures will often mean the enhancement or simulation of a standard that has 
become a decontextualized and redundant concept. This will be true regardless 
of which theory of function we choose to consider. Any reference to such 
functioning becomes arbitrary and the distinction which underlies such cases 
collapses. 
 
 

7. Conclusion 

 
What this analysis has shown is that when applying unresolved biological 
premises to bioethical debate and in order for this debate to be meaningful, it is 
important to consider the philosophy of biology of such uncertainties 
adequately. I hope to have demonstrated that depending on the extent of such 
consideration and analysis, it is possible to arrive at very different conclusions. 
Normal species functioning is not a value-free concept and in its current 
format provides a confusing definition of health and disease on which to base a 
theory of healthcare. 
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ON THE DISTINCTION BETWEEN  
POSITIVE AND NEGATIVE EUGENICS 

 
Stephen Wilkinson 

 

 

1. Positive and Negative Eugenics 

 
Academic work on eugenics often utilizes a distinction between positive and 
negative eugenics. Much of this work assumes that the distinction is morally 
significant and that positive eugenics is worse than negative eugenics (other 
things being equal). Despite its pervasiveness and supposed importance 
however, the nature of the positive-negative distinction remains unclear and 
the terms “negative” and “positive” are used in several different ways in the 
literature. This chapter aims to provide clarification by analyzing and 
explaining some different accounts of the distinction and by showing how 
these relate to other key ideas such as the therapy-enhancement distinction and 
concepts of health and disease. The chapter also provides a short overview of 
the reasons for thinking that the positive-negative eugenics distinction is 
morally significant. 
 This chapter is exclusively concerned with a distinction within eugenics, not 
with how to differentiate eugenics from other categories. Nonetheless, 
something should be said first about the meaning of “eugenics.” Francis 
Galton defines it as the study of “the conditions under which men of a high 
type are produced” and as “the science which deals with all influences that 
improve the inborn qualities of a race.”1 Eugenics however is not merely a 
field of study and, as Diane Paul notes, “it is less often identified as a science 
than as a social movement or policy, as in Bertrand Russell’s definition: ‘the 
attempt to improve the biological character of a breed by deliberate methods 
adopted to that end.’”2 For the present purposes, Russell’s definition will suffice. 
However, it should be noted that this is only a working definition and much 
more could be said about what eugenics is. Moreover, this working definition 
will almost certainly turn out to be too wide, since people might attempt to 
“improve the biological character” of humanity in lots of different ways, and I 
doubt that we want to classify all of these as eugenic. 
 Something should also be said about the different kinds of practices that are 
likely to fall under the general heading “eugenics.” In contemporary bioethics, 
selective reproduction is the practice which appears most often to be called 
“eugenic.” Eugenic selection of this kind aims to encourage the passing on of 
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“good genes” or to prevent the passing on of “bad genes.” Traditionally, 
eugenics strived to achieve this by selective breeding. Contemporary 
reproductive technologies, however, mean that selective breeding is not now 
the only possible method. Another is the in vitro selection of embryos (those 
with “good genes”) using preimplantation genetic diagnosis (PGD), and 
similarly the preconception selection of ova and sperm (again, those with 
“good genes”). Based on the working definition of “eugenics,” neither PGD 
nor gamete selection are necessarily eugenic (with much depending on the 
purposes to which they are put) but either could constitute eugenics if used 
deliberately to “improve the gene pool.” 

The following characterizations of the positive-negative distinction are 
fairly typical of those found in the ethics literature:3 
 

“positive eugenics” … aims to increase desirable traits rather than reduce 
undesirable ones …4 

 
positive eugenics attempts to increase the number of favorable or desir-
able genes in the human gene pool, while negative eugenics attempts to 
reduce the number of undesirable or harmful genes, e.g., genes that cause 
genetic diseases.5 

 
“Negative eugenics” refers to the elimination of diseases or defects, 
whereas “positive eugenics” refers to the enhancement of traits.6 

 
Negative eugenics is a systematic effort to minimize the transmission of 
genes that are considered deleterious, in contrast to positive eugenics, 
which aims to maximize the transmission of desirable genes.7 

 
The aim of negative eugenics is disease prevention and health promotion, 
not enhancement of normal capacities.8 

 
On these definitions, most PGD presently practiced in the UK is negative 
eugenics (if it is eugenics at all) since its aim is to “screen out” conditions such 
as beta thalassaemia, cystic fibrosis, Duchenne muscular dystrophy, and 
Huntington’s disease.9 If however PGD could be used instead to select 
children with dispositions to be exceptionally athletic, or attractive, or 
intelligent, then this would be positive eugenics (on the assumption that these 
features are desirable). 

Characterizing the positive-negative distinction may however be less 
straightforward than it at first appears. For in most, maybe even all, cases the 
same eugenic practice can be described as both “negative” and “positive.” This 
arises most obviously in cases where the trait in question is a matter of degree, 
such as athleticism, attractiveness, or intelligence. For, in such cases, the 
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negative feature is just the absence of the positive feature (and vice versa). So, 
for example, selecting out low(er) intelligence (“negative eugenics”) might be 
the same practice as selecting in high(er) intelligence (“positive eugenics”). 
Moreover, this does not apply only to cases in which the desirable trait is a 
matter of degree. Take for example a single gene disorder such as cystic 
fibrosis, which is caused by a malfunctioning gene on chromosome 7.10 
Although the symptoms of cystic fibrosis can vary in their severity, whether 
someone has the condition or not is not itself a matter of degree. Nonetheless, 
the same problem applies. For while we would normally say that we were 
selecting against cystic fibrosis, and against this malfunctioning gene (both 
negative features), there appear to be no reasons for not also saying that we are 
selecting in favor of copies of chromosome 7 with fully functioning genes and 
in favor of future persons with fully functioning respiratory systems (both 
positive features). So if we tried to make sense of the positive-negative 
distinction solely in terms of “selecting out the bad” versus “selecting in the 
good,” it would turn out to have little or no determinate meaning, for just about 
anything could count as positive or as negative if suitably described. 

 
 

2. The Disease Account and the Normality Account 

 
Two main responses to this are available. The first defines the positive-
negative distinction in terms of disease avoidance and says that negative 
eugenics aims to reduce the incidence of disease, while positive eugenics aims 
to “improve the quality” of the population in other ways. We can call this the 
Disease Account. The second response is to distinguish between positive and 
negative eugenics by reference to their relationships with the normal. We can 
call this the Normality Account. On this account, what negative eugenics does 
is to select out subnormal (worse than normal) traits, while positive eugenics 
selects in supernormal (better than normal) traits. (For the present purposes, I 
shall leave to one side the difficult question of what counts as better or worse 
than normal.) 

To see how these two construals of the positive-negative distinction dif-
fer from one another, consider the following embryo selection scenario. 
Embryo 1 is known to have a serious single gene disorder. Embryo 2 does not, 
as far as we know, have any genetic disorders. Nonetheless, testing reveals that 
2 would be likely to have significantly below average intelligence (although 
not low enough to constitute an intellectual disability or disorder). Embryo 3 is 
generally normal but, testing reveals, would be likely to have a remarkably 
effective immune system and would be relatively unlikely to develop cancer. 
Embryo 4 is also generally normal, but testing reveals that 4 would be likely to 
have considerably higher than average intelligence. 
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We can see how the different accounts of the positive-negative distinc-
tion work by asking, for each embryo, whether selecting (or deselecting) it for 
implantation would constitute negative or positive eugenics (assuming, for the 
sake of argument, that it is eugenics of one sort or another). 

Starting with Embryo 1 (which, for reasons that will emerge shortly, is 
the most complicated of the four) the Disease Account would classify 
deselecting 1 on the grounds that it has a serious disorder as negative eugenics; 
for it is an obvious case of disease avoidance. Proponents of the Normality 
Account would probably agree that this is negative eugenics because disorders, 
especially serious ones, generally do involve subnormal functioning of a 
bodily part or process. However, whether they would (or should) necessarily 
agree in such cases is a more difficult and open question. For one major 
question in the philosophy of health concerns whether diseases necessarily 
involve some form of subnormality (most likely, subnormal functioning). 
Indeed, some theorists, notably Christopher Boorse, have argued that health is 
to be understood as the absence of disease, with disease being understood as 
statistically subnormal function.11 If Boorse is right, and this necessary 
connection between disease and subnormality exists, then the Disease Account 
and the Normality Account will be in total agreement on Embryo 1 type cases 
(both viewing it as negative eugenics). But if, as some of Boorse’s critics 
argue, some cases of disease do not involve subnormal functioning then there 
will be some Embryo 1 type cases about which they disagree—that is, the 
cases which involve disease but not subnormality. 

Turning now to the other embryos, deselecting Embryo 2 (which has no 
known disorders but probable low intelligence) would be positive eugenics on 
the Disease Account, since the reason for deselecting 2 is something other than 
disease avoidance, but it would be negative eugenics on the Normality 
Account, since the embryo is deselected for having a subnormal feature. 
Selecting Embryo 3 because it is likely to develop an exceptionally effective 
immune system would be negative eugenics on the Disease Account, because 
the goal is disease avoidance. On the Normality Account, though, this is 
positive eugenics because we are selecting 3 on the grounds that it has a 
supernormal feature. Finally, selecting Embryo 4 on the grounds that it is 
likely to develop a high level of intelligence would be positive eugenics on 
both accounts. For the selection does not aim to avoid disease and aims to 
bring about the creation of supernormal characteristics. 

 
 

3. The Enhancement-Therapy Distinction 

 

The positive-negative eugenics distinction is, as was suggested earlier, related 
to another central distinction in bioethics, that between enhancement and 
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therapy. David Resnik outlines the importance of the therapy-enhancement 
distinction as follows: 
 

The therapy-enhancement distinction occupies a central place in contem-
porary discussions of human genetics and has been the subject of much 
debate. At a recent conference on gene therapy policy, scientists pre-
dicted that within a few years researchers will develop techniques that 
can be used to enhance human traits. In thinking about the morality of 
genetic interventions, many writers have defended somatic gene therapy, 
and some have defended germline gene therapy, but only a handful of 
others defend genetic enhancement, or even give it a fair hearing. The 
mere mention of genetic enhancement makes many people cringe and 
brings to mind the Nazi eugenics programs, Aldous Huxley’s Brave New 
World, “The X-Files,” or the recent movie “Gattaca.”12 

 
It is widely held then that, in controversial areas of practice and research, such 
as the application of new reproductive technologies, enhancement interven-
tions are (other things being equal) more morally problematic and less 
acceptable than therapeutic interventions. This view will be examined briefly 
at the end of the chapter. For the present purposes, though, our main question 
concerns the relationship between the therapy-enhancement distinction and the 
positive-negative eugenics distinction. 

The first point to make is that, if we are talking about eugenic selection, 
as opposed to modification, the term “therapy” is a misnomer. This is because 
“treatment” (like “therapy”) implies that an individual’s condition is cured or 
improved (if the treatment is successful). In eugenic selection cases however 
(such as that of Embryos 1–4 above) no one is cured of anything—but a 
(future) person who probably will not develop a given disease is chosen for 
creation instead of a different (future) person, who probably would have had 
that disease, had she been created. 

In the case of “therapy” then I propose a distinction between “therapy” 
and “disease avoidance.” The term “therapy” should be reserved for cases in 
which the disorders of determinate individuals are treated. Treatment can 
include both curative and palliative interventions, and can be applied to 
embryos and fetuses, as well as to existing persons. “Disease avoidance,” on 
the other hand, is a wider category and covers any practice which aims to 
reduce the prevalence of disease. Thus curative therapy is just one type of 
disease-avoidance strategy. Others include selective reproduction, preventive 
medicine, and environmental health policies. One potentially significant 
difference between therapy and disease avoidance then is that therapy (when 
successful) necessarily benefits determinate individuals, whereas disease 
avoidance need not do so. 
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Slightly different considerations apply in the case of “enhancement.” It 
could be argued that to “enhance” also implies that a determinate individual 
will be made better. However, our linguistic conventions and intuitions are 
rather weaker about this than they are in the case of “therapy” and it does 
appear (more) acceptable to talk about enhancement-selection, as well as 
enhancement-modification. A good illustration of this is the Human Genetics 
Commission’s 2004 report, Choosing the Future: Genetics and Reproductive 
Decision Making, in which it says: 
 

Embryo enhancement refers to using techniques to enhance the genetic 
make-up of a child, and is prohibited. In theory, embryo enhancement 
might involve either the selection of an embryo with genetic characteris-
tics indicative of desirable traits such as beauty or intelligence, or a proc-
ess of genetic modification to enhance such traits.13 

 
This looks like reason enough to allow “enhancement” to be used both for 
cases in which identifiable individuals are “improved,” and for cases of 
selective reproduction in which “better” embryos are chosen for implantation 
rather than “worse” ones. Thus, we might say that the term “enhancement” is 
broader in its application than the term “therapy,” the latter only applying to 
cases in which determinate individuals are affected. 
 
 

4. Enhancement, Disease, and Normality 

 

This still leaves us with the question of what enhancement is, a question which 
has much in common with the earlier attempt to distinguish positive from 
negative eugenics. The commonality is that, just as the positive-negative 
eugenics distinction can be understood either in terms of disease or in terms of 
normality, so can the concept of enhancement. Enhancement interventions can 
be understood either as measures which aim to “improve” people (or 
populations) in ways other than disease avoidance (like positive eugenics on 
the Disease Account) or as measures which aim to produce people with 
supernormal traits (like positive eugenics on the Normality Account). Thus, we 
can have a Disease Account and a Normality Account of enhancement. 

As with the positive-negative eugenics distinction, both construals (the 
Disease Account and the Normality Account) are in the literature. In the three 
passages quoted below, for example, Elizabeth Cooke, William Gardner and 
Frances M. Kamm (respectively) contrast enhancement with the avoidance or 
prevention of disease: 
 

one may be inclined to redistribute as much as possible and be as 
“charitable” as possible, going well beyond disease prevention, and into 
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enhancement, where height, good looks, physical strength, and intelli-
gence, would be considered generous endowments of resources for one’s 
future descendants.14 

 
Enhancement … is the use of genetic engineering to supply a characteris-
tic that a parent might want in a child that does not involve the treatment 
or prevention of disease.15 

 
enhancement itself may take two forms: (a) improving humans so that 
they fare better than any current human with respect to some characteris-
tic, and (b) bringing people to have good characteristics, whose absence 
in them would not be a disease, that are now already common to many 
but not all humans (e.g., high intelligence).16 

 
In contrast to this “disease account,” Walter Glannon appeals to normal 
functioning, suggesting that enhancement “aims to raise cognitive and physical 
capacities above the normal range of functioning for persons.”17 And H. 
Tristram Engelhardt explicitly rejects the “disease account,” stating that 
enhancements can be used to avoid disease: “One can engage genetic 
enhancement in order to avoid cancer. Increasing or enhancing resistance to 
cancer can be a contribution of love to those at risk of difficult deaths.”18 

 
 

5. Enhancement and Positive Eugenics 

 

Both “enhancement” and “positive eugenics,” then, are open to two different 
interpretations. Each can be taken to refer either to interventions which aim at 
“improvements” other than the avoidance of disease, or to interventions which 
aim to create supernormal traits. Does this mean that enhancement and positive 
eugenics are the same thing? The answer to this is a qualified “yes,” the 
qualification being that this holds only if one adopts the same account for each 
(that is, either the Disease Account for both, or the Normality Account for 
both). Thus, it is theoretically possible for the two to differ, but only if we 
adopt a Disease Account of one and a Normality Account of the other. In 
principle, we could do this. However, in practice whatever rationale underlies 
preferring the Disease Account for one will most likely apply equally to the 
other (and similarly for the Normality Account). 

More fundamental perhaps are the question of whether the difference 
between the two construals matters and the question of how we should deal 
with these ambiguities. The answer to the first is that it matters insofar as both 
“enhancement” and “positive eugenics” are seen by many as morally 
significant categories. Whether something is counted as “enhancement” or 
“positive eugenics” may therefore affect its (perceived) moral status. If it 
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matters morally whether something is an enhancement or not, then it matters 
how “enhancement” (and similarly “positive eugenics”) is defined, because 
practices may be less favorably treated if they are classified as enhancements. 
Moreover, the answer matters because it will determine what kinds of 
arguments are available in support of the view that “enhancement” and 
“positive eugenics” are morally worse than their opposites. 

So clearly the definitions of “enhancement” and “positive eugenics” 
matter, but how are we to arrive at a single settled definition given the different 
interpretations outlined above? One possibility would be to decide in favor of 
one of the two accounts (“disease” and “normality”). However, there appear 
not to be any compelling reasons for favoring one over the other, since both 
usages appear coherent, are prevalent in the literature, and (as we will see 
shortly) can be allied with distinctive kinds of moral argument. My proposal 
then is that we permit both “enhancement” and “positive eugenics” to be used 
in either their “disease” senses or “normality” senses, but that we ask users of 
these terms to specify clearly which of the two senses is being invoked. In 
addition, for maximal clarity, I would suggest, where at all possible, using 
alternative terminology. For instance, rather than talking about enhancement 
and positive eugenics, one could talk of “supernormality selection” and the 
“production of supernormal traits” (if the “normality sense” is intended), or of 
non-health-related selection and the production of “non-health-related 
features” (if the “disease sense” is intended).  

Perhaps some people will be left unsatisfied by this pragmatic answer and 
demand to know what enhancement (or positive eugenics) really is. However, 
asking such questions is not terribly helpful. For having said what the different 
meanings of the terms “enhancement” and “positive eugenics” are, and called 
for clarity in people’s use of the terms, it is not obvious that asking which one 
is “really” enhancement (or positive eugenics) has much point. 

In the remaining sections, I outline the main arguments for the view that 
enhancement (or positive eugenics) is morally worse than negative eugenics 
(other things being equal), noting at the outset that (for reasons of space) this 
can only be a superficial overview of what is a complex and fascinating topic. 
In the ethics literature, this view is widespread. As James Keenan puts it: “[For 
many] ethicists, enhancement stands as an activity that we should always 
avoid, a modern day bioethical intrinsic evil. They see enhancement as the 
point of no return on the slippery slope.”19 

As I suggested earlier, which arguments are available to support the view 
that positive eugenics (enhancement) is morally worse than negative eugenics 
depends on which understanding of these terms we are dealing with (“disease” 
or “normality”). Therefore, I will deal with each account in turn. 
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6. Moral Significance on the Disease Account 

 
Why should disease avoidance be preferred to other kinds of “improvement”? 
One possible reason, as far as medical ethics and the regulation of healthcare 
are concerned, is that (arguably) disease avoidance is a core goal, if not the 
core goal of medicine. Thus, it has an importance and a legitimacy that many 
other goals lack. Resnik describes this view as follows: “A slightly different 
approach to these issues asserts that genetic therapy is on solid moral ground 
because it promotes the goals of medicine, while genetic enhancement 
promotes other, morally questionable goals.”20 

This “goals of medicine” argument is however flawed. One problem with 
it is that saying what the goals of medicine are is not easy, and it is far from 
obvious that disease avoidance is medicine’s only goal, or even its main one. 
Other possible goals include promoting happiness and enabling people to 
exercise their autonomy, neither of which necessarily involve disease 
avoidance, and both of which may require doctors to go beyond mere disease 
avoidance. Another criticism of the “goals of medicine” argument is that it 
wrongly views as intrinsically valuable, something which is only instrumen-
tally valuable (the avoidance of disease). What really matters (so the objection 
goes) is patient welfare (perhaps in conjunction with some other fundamental 
goods). Thus, doctors should not refrain from benefiting patients simply 
because what they require (or want) goes beyond the treatment of disease; and 
conversely, they should not treat (or strive to avoid) disease unless doing so 
benefits the patient. 

A second argument for regarding disease avoidance as more legitimate 
and significant than other goals is that diseases are states that are necessarily 
bad for people, a feature which gives us a strong prima facie reason always to 
avoid them. This argument, though, is also flawed. First, and most obviously, 
many states, other than diseases, are bad for people. As Bernard Gert, Charles 
Culver, and K. Danner Clouser remind us, “many things can be wrong in an 
individual’s life without her having a malady: for example, being in poverty, 
being neglected, or being in a runaway truck.”21 

Second, disorders vary considerably in the extent to which they impact 
on people’s well-being. Clearly, whether harmless diseases exist depends on 
which theory of health is the correct one, not something that can be decided 
here. Nonetheless, it should be noted that, according to some major philoso-
phies of health (such as the Boorsean one discussed earlier), (negative) welfare 
and disease are not necessarily or universally related to one another.22 Thus, 
this argument is weak insofar as it rests on a contentious assumption about the 
nature of disease. Taken together these objections provide sufficient reason for 
rejecting this second argument. 

The third and final argument for seeing disease avoidance as more le-
gitimate than other (enhancement) goals is that the pursuit of enhancement 
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goals is more likely to be vulnerable to charges of “playing God,” “interfering 
with nature,” or “changing human nature.” Behind this is the idea that whereas 
disease avoidance, especially therapy, is restorative, reinstating natural 
functioning, other sorts of improvement do (or can) go beyond what nature 
provides. This argument however is also destined to fail. One major problem 
with it is that disease avoidance can, and often does, involve going beyond 
what nature normally provides. An obvious real life example of this is 
vaccination. Similarly, if we used the genetic testing and selection of embryos 
to reduce the incidence of cancer or heart disease in old age, this would clearly 
be “going beyond the natural” (if anything is) but equally clearly aimed at 
disease avoidance. Finally, and more fundamentally, the soundness of 
arguments in the “playing God” and “interfering with nature” categories has 
been rightly called into question by numerous philosophers. Hence, it is far 
from obvious that any arguments of this kind are valid.23 
 
 

7. Moral Significance on the Normality Account 

 
I want now to subject the Normality Account of enhancement (and positive 
eugenics) to the same scrutiny, asking why avoiding or removing subnormal 
traits should be generally preferable (other things being equal) to creating or 
selecting supernormal traits. I will briefly consider three arguments in turn: 
one broadly utilitarian, one broadly egalitarian, and a third based on what 
Derek Parfit terms the Priority View.24 

First, the utilitarian argument. This states that avoiding subnormality is 
generally preferable to striving for supernormality because usually, and on 
average, avoiding subnormality will generate more net welfare per unit of 
resource. The premise on which this argument is based may well be true for, as 
Parfit reminds us, the “same increase in resources usually brings about greater 
benefits to those who are worse off.”25 However, this utilitarian argument to 
some extent bypasses our present concerns because our question is whether 
avoiding subnormality is preferable to promoting supernormality all other 
things being equal. But if avoiding subnormality will generate more utility 
than promoting supernormality then other things are not equal, and we have an 
obvious extrinsic reason for preferring subnormality-avoidance. Thus, the 
utilitarian argument, whilst expressing a significant practical truth, bypasses 
our main concern. 

The second (egalitarian) argument says that (1) inequality is a bad thing 
and/or ought to be avoided or reduced, (2) subnormality avoidance is likely to 
reduce inequality, and (3) striving for supernormality is likely to increase 
inequality (except perhaps in societies where enhancement becomes almost 
universal, and where in effect “the norm” becomes a merely historical 
benchmark). So, it follows that avoiding subnormality is (nearly always) 
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preferable to seeking supernormality, even where the different outcomes are 
the same in terms of total utility. This argument is structurally sound. It does 
however rely on two controversial (or otherwise problematic) premises which 
would need to be clarified and argued for in order to render the argument 
convincing. 

The first premise is that subnormality avoidance is likely to reduce ine-
quality. Expressed in such a general form the premise is hopelessly vague and 
we are left needing to know both what subnormalities are to be avoided and 
what things are to be equally distributed. In the first category, candidates 
include subnormal biological functioning, subnormal ability to support other 
people, and perhaps even subnormal aesthetic characteristics. In the second, 
candidates include health equality, equality of material resource, equal talents, 
and equal welfare.26 Quite how the items in each of these categories relate to 
one another is difficult to fathom. For example, it appears fairly reasonable to 
suppose that if fewer people with genetic disorders (which, let us assume, 
involve subnormal biological functioning) existed, then this would help to 
equalize the levels of material resource, talent, and welfare. But even this is 
not obvious and is a complex empirical matter, since the material resource and 
welfare distributions will depend crucially on how society is organized, and 
examples of people with high levels of talent and high levels of disability are 
plentiful. So, in each case, it would have to be established empirically that 
subnormality contributes toward inequality. Perhaps this can be done but it 
would be a major undertaking. 

The second premise is the commitment to egalitarianism itself. This is an 
enormous topic in political philosophy and this is not the place to rehearse the 
general arguments for and against different forms of egalitarianism. Nonethe-
less, the existence of fundamental objections to egalitarian theories of 
distribution should be noted.27 

The third and final argument is, in many respects, the same as the egali-
tarian argument, but replaces the egalitarian premise with what Parfit calls the 
Priority View, the view that “benefiting people matters more the worse off 
these people are.”28 This view resembles egalitarianism in some respects and 
its supporters will often agree with egalitarians about what ought to be done. 
The main difference is that whereas egalitarians are concerned with something 
relational (equality), prioritarians are not. Parfit explains the point as follows: 
 

It may help to use this analogy. People at higher altitudes find it harder to 
breathe. Is this because they are higher up than other people? In one 
sense, yes. But they would find it just as hard to breathe even if there 
were no other people who were lower down. In the same way, on the 
Priority View, benefits to the worse off matter more, but that is only 
because these people are at a lower absolute level. It is irrelevant that 
these people are worse off than others. Benefits to them would matter just 
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as much even if there were no others who were better off. The chief dif-
ference is, then, this. Egalitarians are concerned with relativities: with 
how each person’s level compares with the level of other people. On the 
Priority View, we are concerned only with people’s absolute levels.29 

 
The Priority View argument then says that avoiding or removing subnormal 
traits is generally preferable (other things being equal) to creating or selecting 
supernormal traits because avoiding or removing subnormal traits is more 
likely to benefit those who are worse off. While it does seem to me that the 
Priority View is more plausible than many versions of egalitarianism, the 
Priority View argument faces the same problems that beset the egalitarian 
argument. First, the Priority View itself would have to be established. And 
second, for reasons given above, it is not obvious that subnormality avoidance 
will be coextensive with benefiting the least well-off (with much depending on 
the kinds of subnormality in question). The Priority View argument also faces 
a third objection which did not afflict the egalitarian argument. This is: can the 
Priority View be applied to possible future persons as well as to existing ones? 
Maybe it can, but some of its attractiveness depends on the intuition that 
benefiting those who are already worse off matters more morally. But in 
selection, as opposed to modification, benefit is not the issue. Instead, what is 
at issue is whether to create a possible future person. This is certainly not a 
decisive objection to the Priority View argument, but it is nonetheless another 
challenge that its proponents must face. 
 
 

8. Conclusion 

 

This chapter describes two accounts of the positive-negative eugenics 
distinction. The Disease Account says that negative eugenics aims to reduce 
the incidence of disease, while positive eugenics aims to “improve the quality” 
of the population in other ways. The Normality Account says that negative 
eugenics selects out subnormal (worse than normal) traits, while positive 
eugenics selects in supernormal (better than normal) traits. These accounts are 
also accounts of enhancement, with enhancement being the equivalent of 
positive eugenics in each case. It is suggested that we permit both “enhance-
ment” and “positive eugenics” to be used in either their “disease” senses or 
“normality” senses, but that we ask users of these terms to specify clearly 
which of the two senses is being invoked. In addition, less ambiguous 
terminology should be used where possible. For instance, rather than talking 
about enhancement and positive eugenics, we could talk about “supernormality 
selection” and the “production of supernormal traits.” Finally, the chapter has 
given an overview of the arguments for the view that the positive-negative 
eugenics distinction is morally significant. Most of these appear flawed. There 
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may be some mileage in the Priority View argument but, as we have seen, it 
faces considerable obstacles. 
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THE GENETIC FALLACY AND SOME OTHER 
CONCERNS IN BEHAVIORAL GENETICS 

 
Niall W. R. Scott 

 
 

1. Introduction 

 
The issue of the genetic fallacy has been given recent attention in the fields of 
genetics, behavioral genetics, and the philosophy of biology. Concerns are 
raised about the political nature of debates in human biology regarding genetic 
explanation and causal accounts of human nature. What is at issue, as Lenny 
Moss puts it, involves questions such as “What should count as biology?” and 
“What should count as the nature of human nature?” as well as the concern 
that to divide “nature from nurture is to take sides in advance.”1  

Recent work by Neil Levy and Mianna Lotz that rejects the genetic ar-
gument for reproductive cloning, shows a problem in accepting a particular 
deterministic causal story of why cloned children may be preferred to adopted 
children.2 It also introduces a broader issue about why we might want to raise 
concerns about accepting a material/efficient deterministic approach to 
behavioral genetics. Levy and Lotz hold that the presumed preference for 
cloned children depends on a belief in the importance of a genetic connection 
to our offspring, a causal relationship that makes false assumptions about the 
way one might care for biologically related children rather than adopted 
children. Although the title of their paper provides, in addition to empirical 
evidence, the philosophical reason why this assumption is false, the paper does 
not discuss the fallacy to which the title refers—the genetic fallacy. 

In the essay “The Dream of the Human Genome,” written in 1992 as a 
response to The Code of Codes, Richard Lewontin points out that the causal 
information that can be derived from DNA is difficult to interpret, in much the 
same way that it is difficult to pin down an exact meaning of a word, where 
that meaning is context-dependent.3 In this paper I would like to challenge the 
causal approach to genetic behaviorism, and to argue that it is inadequate, 
since it does not consider the full possibilities available in a causal account. If 
an account is given solely in material terms, or in terms of what brings about 
physical change, then it is possible that what a behavioral trait is as a cultural, 
social, or moral norm will be read into the characterization of that trait’s 
physical origin, without recognizing that it is not physically present. This, I 
hold, involves committing a genetic fallacy not just at the logical but also at 



130 NIALL W. R. SCOTT 

the ontological level, following Nietzsche’s version of the genetic fallacy in 
the Genealogy of Morals. If a full causal account is given that considers the 
Aristotelian idea of the four causes, including what a thing is for and what 
makes a thing what it is (its form), the mistake of thinking that somehow 
descriptions of behaviors emerge from a combination of genetic and 
environmental factors need not be made. In this chapter I will outline what a 
genetic fallacy is and present a slightly different reading from the logical 
definition to illustrate how the fallacy relates to the origin of a behavior and 
what that behavior is, with reference to behavioral research done on criminal 
and sexual behavior.  
 
 

2. What a Genetic Fallacy is 

 
The genetic fallacy concerns the relationship between a claim or thing and the 
origins of that claim or thing. The fallacy involves assuming that the nature of 
the source of the claim or thing is used to support or discredit that which 
comes after it. It is often referred to as a fallacy of irrelevancy regarding the 
origin or history of an idea.4  

Usually the genetic fallacy is presented as a logical fallacy, belonging to 
that group of fallacies that involve ad hominem arguments. In this chapter I 
hold that it is possible to make a distinction between the genetic fallacy as it 
holds in the context of arguments, and as it holds in the context of things. As a 
form of ad hominem fallacy, the genetic fallacy describes the error in 
dismissing an argument as (1) invalid because of something that is wrong with, 
or mistaken in, its origins; or (2) invalid because of its origins (the fallacy of 
appealing to authority). In this sense the genetic fallacy is a logical fallacy and 
it is important to note that it considers the truth or falsity of a claim. There may 
well be good reasons for believing a claim or believing that one should dismiss 
a claim on the basis of its origins, but neither of these provides a logical 
criterion for accepting or rejecting an argument as valid or invalid. So the 
origins of an idea are to be distinguished from its justification. 

This concerns the genetic fallacy as a logical fallacy. I would like to em-
phasize a spin on this. We can take the genetic fallacy as applicable to the 
relationship between things in general and their origins, thus moving from a 
fallacy concerning the structure of an argument to the relationship claimed 
concerning the content of what is argued about. This is to say that, in claiming 
that a thing is not the same as its origins, we can also make a claim in terms of 
the genetic fallacy about what can be said of a thing in relation to a causal 
account of how it came about. This can be maintained if we make a distinction 
between the cause of a thing and what that thing is.  
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3. The Fallacy in Terms of Causation 

 
A causal story of how something came about does not give us an account of 
what it is. In the context of behavioral genetics, amongst other fields, it is 
important to bear this in mind. So we may well have an explanation of how a 
particular behavior came about—say, criminal behavior in a group or in an 
individual based on a combination of genetic, hereditary, and environmental 
explanations—but the origins of the mere behavior do not tell us what criminal 
behavior is. To uncover what criminal behavior is, we need to have an 
understanding of cultural, social, and moral values. We bring these understand-
ings to bear on the group or individual in question in the assessment of their 
behavior on the basis of these values. 

Nietzsche, in the second essay of the Genealogy of Morals, makes this 
clear  in writing on the difference between the origin of law and the purpose of 
law:  
 

the cause and the origin of a thing and its eventual utility, its actual em-
ployment and place in a system of purposes lie worlds apart; whatever 
exists, having somehow come into being, is again and again reinterpreted 
to new ends, taken over, transformed and redirected by some power supe-
rior to it; all events in the organic world are a subduing, a becoming mas-
ter, and all subduing and becoming master involves a fresh interpretation, 
an adaptation through which any previous “meaning” and “purpose” are 
necessarily obscured or even obliterated, however well one has under-
stood the utility of any physiological organ (or of a legal institution, a 
social custom, a political usage, a form in art or in a religious cult), this 
means nothing regarding its origin.5  

 
Moss argues that a genetic explanation of how a state of affairs came about, of 
the type where S1 leads to S2 leads to S3 leading to Sn, allows that a gene can 
play a part in an explanation of how Sn came to be, but that it is a contingent, 
not a necessary element of such an explanation. The presence of a gene in an 
explanation does not secure the soundness, adequacy, or completeness of the 
explanation. Avoiding a genetic fallacy, he holds, is a question of tidying up 
terminology, so that the nature of Sn is in some disguised form present in the 
explanation of how Sn came about. What is more, he maintains that whether or 
not a genetic fallacy is committed “must ultimately be seen as an empirical 
question.”6 

I maintain that there is more to consider, and that the genetic fallacy leads 
us beyond an empirical question. This difference between the origin of a thing 
and what it becomes or what it is, can be understood more clearly if we look at 
an Aristotelian account of causation, in which the aim is to investigate what a 
thing is. Aristotle distinguishes between four causes: the material which 
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constitutes a thing, that is, the matter of which it is made; the efficient cause, 
that which brings about a change; the formal cause, that is, what a thing is, or 
its essence; and the teleological cause, the end or goal of a thing.7  

Aristotle continues with an interesting point concerning the cause of a 
thing. He writes: 

 
People usually investigate the causes of coming to be thus: they see what 
comes after what, and what first acted or was acted on, and go on seeking 
what comes next. But there are two sources of natural change, of which 
one is not natural, since it has no source of change in itself.”8  

 

The thing that Aristotle considers not to be natural as a source of change is 
what a thing is; its end and what it is for.  
 
 

4. Determinism in Behavioral Genetics 

 
This issue is important in the role that biological determinism plays in 
accounts of human behavior, both in accounts that are grounded in a strong 
deterministic sense as well as in accounts that are weakly deterministic. From a 
strong determinist perspective, there is a direct causal relationship between 
genes and behavior, and although other factors such as environment are 
admitted to play a role, these are not important in the same way that genes are. 
Genes are sufficient to cause behavior, both in single and complex association. 

A weak determinist perspective admits that genes are only a part of a 
broad, more complex set of conditions that bring about behavior, so genetics 
and the all encompassing term “environment” are both considered to be 
necessary for a full explanation of behavior. By and large in the realm of 
behavioral genetics, the strong version of genetic behaviorism is held to be 
false, not only on the grounds that we have insufficient knowledge of genetics 
but also, as Henry Tam claims, on ontological grounds.9 He holds that over 
half the variance in the explanation of behavior is not genetic. We only have a 
measure of heritability provided by research into behavioral genetics, not an 
understanding of the mechanism through which genes act, and, according to 
Tam, there can be no full, strong genetic explanation to behavior.10 Attempts to 
move away from a strict determinist view are not helped by perspectives 
promoted in the philosophy of biology by socio-biologists such as Michael 
Ruse and E. O. Wilson. Such positions hold that “the social behaviour of 
animals is firmly under the control of our genes, and has been shaped into 
forms that give reproductive advantages.”11 

However, Tam thinks that we may have good reason to accept a weak 
genetic determinism, which holds that genetics has a role to play in the cause 
of behavioral traits. This would have us accept that genetics is one of several 
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relevant genetic causal factors that contribute to human behavior, but that we 
do have available the possibility of a full deterministic account of behavior. I 
still wish to challenge the way in which this is presented. The claim that I want 
to challenge is that what it means to provide a full deterministic account of 
human behavior, leads us to consider causation in material and efficient terms, 
but is not necessarily open to a broader, more Aristotelian account of 
causation. 

When we apply only the notions of material and efficient cause to the 
case of behavioral genetics, all we have is mere behavior—action, but no 
warrant for bringing it under a description of a particular kind, for example 
criminal behavior, intelligent behavior, or heterosexual or homosexual 
behavior. In order to gain such a warrant, we need to import an additional 
account. An account of what makes a thing what it is, can be provided by, and 
come under the heading of, its formal and its teleological cause. In making this 
point, we bring in the two accounts that are, as Aristotle puts it, “not natural.” 
 
 

5. The Implications of the Genetic Fallacy for Behavioral Genetics 

 
What does this mean in the context of behavioral genetics? At a basic level, 
even though there may be a genetic association in a causal account of say, 
criminal behavior, sexual orientation, or intelligence, this account is limited in 
that it does not recognize what the description of the behavior does in the 
causal account. More fundamentally, in attributing the description “criminal” 
to a certain kind of behavior, we are introducing a story about what we are 
holding these material causal explanations to be for.  

There are statistical reasons for thinking that a behavior as a mere behav-
ior belongs within a certain bracket, which excludes normative reasons. 
However, as accounts of the relationships between genetics and human 
behavior are presented, perhaps because of the emotive and political nature of 
what is at stake, the statistical meaning is quickly forgotten and the normative 
takes its place. So, the differences expressed genetically between those 
identified as exhibiting aggressive behavior related to a mutation in the gene 
producing monoamine oxidase, and those not, accounts for a certain proportion 
of the population.12 The added normative description of the behavior as 
aggressive or antisocial behavior is not given by the mere statistical difference 
in the gene proportion: instead, it is a societal norm that is added to the genetic 
account. All too quickly it is assumed that we can in part account for a genetic 
origin of aggressive, antisocial, and criminal behavior without conceding that 
treating the behavior as criminal is an account that is imported into the causal 
story. In the case of monoamine oxidase deficiency, the work done by Brunner 
involving studies of aggressive male behavior in a Dutch family identified a 
pattern of inheritance to a sex-linked gene that coded for monoamine oxidase. 
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A mutation in this gene prevents the breaking down of serotonin and 
norepinephrine, and was linked by Brunner to lower levels of intelligence and 
a propensity to violent behavior. Upon publication of this work, the media 
declared the discovery of a “gene for crime,” even though, as David Rowe 
notes, this abnormality has only been found in one family, and so can be 
presumed to be extremely rare.13 

Yet Rowe, in his book Biology and Crime, goes on to show how “a single 
gene can influence a criminal disposition.”14 This suggests that, instead of 
crime’s having a genetic origin, the criminal disposition is already present, and 
is something else that genetics has an influence on. This seems an acceptable 
way of expressing things. Genes may provide background conditions that bring 
about or can affect a certain behavior, but are not held to cause such behavior. 
So the mistaken claim that criminality or crime forms part of the causal 
explanation of behavior is not made. However, Rowe moves away from this 
position, and continues to give a causal account in material and efficient terms 
of the way in which genes determine behavioral characteristics. He holds that 
there is a causal asymmetry between genes and behavior, in that behavior can 
affect the expression of genes on the one hand, but environment cannot change 
a DNA sequence, except for the rarity of mutations. He holds this not only as a 
rejection of Lamarckianism, but also in support of the claim that there is a 
directional causal pathway of gene to environment:  
 

a gene’s social environmental direction of causation is more plausible 
than the reverse. For instance if it were discovered that for a particular 
gene teenagers with a seven repeat allele hung out with delinquent friends 
more than those with a five repeat allele, it is more plausible that the 
allele created a tendency to choose delinquent friends than the reverse; 
hanging out with delinquent friends will not change a person’s repeat 
number from five to seven.15  
 

The problem with this hypothetical example moves on from the genetic fallacy 
of “locating” criminality in the causal account. It is not the explanation of 
causal direction, but rather the very idea that an allele can be held as a cause to 
create a tendency to hang out with delinquent friends. As is the case with 
MAOA deficiency, although such an allele may form part of the background 
conditions of the behavior, whether or not it is a cause of that behavior is going 
to be far from clear. There are too many other factors that deserve analysis—in 
this example, the nature, motivations, and reasons involved in friendship, the 
phenomenon of delinquency, and so on. And the social and cultural factors that 
pick out criminal behavior, many of which have little to do with aggression, do 
not have the features of a material cause. Consequently, a genetic causal 
account of behavior provides neither necessary nor sufficient conditions, 
provided these are still only background conditions for behavior. 
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A causal approach to behavior—even one in which terms such as “influ-
ence” and “predisposition” are used with caution—raises serious issues 
concerning ethical and social implications. So criticism can be leveled at the 
media and some scientists who promote the idea that a strict causal relation-
ship between genes and behavior is common, as McGuffin, Riley, and Plomin 
do when they write: “Rarely is it mentioned that traits involving behaviour are 
more likely to have a complex genetic basis.”16 They continue by emphasizing 
the need to recognize the importance of the interplay between environmental 
factors and multiple genes. Much work has been done to move understanding 
toward this complexity in the case of research into genetic influence on sexual 
orientation, for example, dispelling the myth that the “gay gene” arose as a 
result of poor, inaccurate reporting of research by Dean Hamer on the 
possibility that a genetic influence on homosexuality could be linked to the 
Xq28 chromosome.17 

They further emphasize the importance of recognizing the interplay be-
tween environmental factors and multiple genes. Yet they urge a move toward 
behavioral genomics, insisting that research demonstrates that “nearly all 
behaviours that have been studied show moderate to high heritability—usually 
to a somewhat higher degree than do many common physical diseases” and 
that “although environment plays a role, its contribution tends to be of the non-
shared type, that is, environmental factors make people different from rather 
than similar to their relatives.”18 They insist however that these research 
findings need to be considered in probabilistic rather than deterministic terms. 
If this is borne in mind, some of the ethical concerns raised by behavioral 
genomics are seen to have little substance: for example stigmatization is less 
likely if the expression of a trait that leads to a condition is understood in 
probabilistic and not deterministic terms. It is unclear what argument lies 
behind this claim, especially regarding insurance, where the probabilistic 
likelihood of expressing a condition is all that would be required to alter a 
premium. A further issue concerning the understanding presented in media 
reporting of behavioral genetics, is that of the meaning of the term “heritabil-
ity.” The use of the term here differs from its colloquial sense. Here it is an 
expression concerning statistical variance, instead of the direct inheritance of 
certain characteristics.  

The potential damage that can be done in research into the genetic origins 
of behavior is well illustrated by Schuklenk et al.’s excellent analysis of the 
ethical problems that are raised in framing such research in causal terms. 
Critical of Hamer’s study, and the direct causal model, they point out that 
genes cannot specify any behaviors or psychological phenomena directly. The 
authors show, though without using the same terminology, that a genetic 
fallacy is committed in such research, underlining the specific meaning of 
heritability mentioned above:  
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Importantly “gay genes” are not required for homosexuality to be herita-
ble. This is because heritability has a precise technical meaning; it refers 
to the ratio of genetic variation to the total phenotypic variation. As such 
heritability merely reflects the degree to which a given outcome is linked 
to genetic factors; it says nothing about the nature of those factors nor 
about their mechanisms of action.19  
 

For Schuklenk et al, research into sexual orientation can never be value-
neutral, in that the motivation for uncovering the origin of homosexuality is 
rooted in social frameworks, which they claim are “pervasively homopho-
bic.”20 Although this means that scientific research needs to recognize what 
elements from the social arena are read into causal accounts, but are not 
present in the material casual relationship between genes and phenotype, that 
is not to say that all genetic research into human behavior is to be dismissed. 
Instead, the importance that other accounts have on the material causal account 
need to be given a proper case in a full understanding of the relationship 
between a thing and its origins.  

 

 

6. Considerations of the UK Nuffield Council’s  

Report on Genetics and Behavior 

 
The need to understand that behavioral genetics provides evidence in terms of 
statistics is emphasized in the Nuffield Report, where the importance of 
reading normal variation and behavior in the normal range as a statistical 
instead of a normative expression is emphasized and “no moral evaluation or 
judgement is implied.”21 However, the very identification of certain aspects of 
human behavior to be considered, such as looking into the genetic influences 
on aggressive behavior or intelligence, itself carries normative weight. This 
normative and political weight is well emphasized by Schuklenk as it relates to 
the issue of homosexuality.  

An interesting example of ethical, legal, and social issues being added at 
the end of writings on research into behavioral genetics is found in the 
structure of the Nuffield Report Genetics and Human Behaviour: The Ethical 
Context. The scientific evidence is presented and evaluated first in the 
document, and the ethical, legal, and social issues are considered in the light of 
the report on scientific evidence. It is important to note however that the 
Nuffield report does outline well the limits of the empirical findings in relation 
to the causal relationship between genes and behavior, largely concluding that 
research is at different stages for different traits (the ones mentioned in the 
report are intelligence, personality, antisocial behavior, and sexual orientation). 
It also states that some areas of the human genome have been identified that 
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may have an effect on human behavior, and “for most traits the route from 
such factors to a particular behaviour is unclear.”22 

In this approach, the science is being held to provide part of a causal 
account that will contribute to a better understanding of human behavior—
ethical, legal, and social issues are considered in terms of responses to the 
research. In other words, given that this research is continuing and is being 
presumed to produce ever more accurate representations of the relationship 
between genes and behavior, what demands does it place upon, and what 
responses are required from, the ethical corner? What is asserted here is that 
the causal account—the foundation to the scientific approach—is one that 
needs to be properly understood. So, as Moss’s position, set out earlier, states, 
whether or not the genetic fallacy is committed is an empirical question. This 
is most clearly expressed by the American Society for Human Genetics’ 
(ASHG) 1997 statement on behavioral genetics, considering ethical and social 
issues. The role of the scientist in being able to communicate science clearly to 
the public is presented as crucial to ensuring that a sound understanding is 
gained in the context of genetic counseling and group differences. The result of 
this communication is: “Public knowledge, programme design, and policy 
developments should rest not on popular myths but on findings from the best 
available science.”23  

The Nuffield Report has as its aim to consider the ethics of undertaking 
research into behavioral genetics, and the implications of using, through 
genetic tests, the findings of such research to establish characteristics in 
practical contexts including education, employment, insurance, and legal 
proceedings. It also aims to determine the impact of the findings of behavioral 
genetic research on individual family members and social groups, and the 
“impact of genetic knowledge on the perception of those with relevant 
behavioural characteristics.”24 The report first considers the scientific 
evidence, then the ethical, social, and legal implications that (might) arise as a 
consequence of research. In each separate section on evidence produced 
through research, the validity of the evidence is questioned in terms of there 
not being enough empirical evidence to support a strong determinist view of 
genes as causing behavior, but that further research needs to be done. 

The Nuffield report is careful to make sure that where research into be-
havioral genetics might lead to a diminishing of responsibility of the self in 
behavior, it opposes deterministic fatalism, which would be akin to the strong 
determinism mentioned above, and promotes the idea that human choice plays 
a causal role. However, an account that permits human choice is going to be an 
account of causation that needs not only much further investigation, but needs 
to be richer than empirical study can provide, as is suggested in the report. 

Despite the Nuffield Council’s rejection of a certain kind of determinism, 
behavioral genetics does depend on a methodological determinism, in that it 
depends on an assumption of a deterministic causal relationship between genes 
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and behavior (no matter how minimal the contribution by genes may be) and 
environmental factors. In other words, it accepts a weak determinism 
concerning the role that genes play in human behavior.  

So, the Nuffield report criticizes the misleading information given con-
cerning the relationship between human sexual orientation and genetics in the 
label “the gay gene.” Instead, it is underlined that genes play a role, have an 
influence, are involved amongst other aspects in the phenomenon named 
human behavior. These other aspects are usually cited as being environmental 
conditions, ranging from the cellular level to the extra-cellular level, as 
physical causes to the social.  

In all this, it is implicit that the research into behavioral genetics will 
generate empirical evidence that demonstrates a relationship between genes 
and behavior to provide a better understanding of certain human behaviors that 
have been identified in the sphere of human social interaction. This relation-
ship is expressed, then, through weak determinism, or, as Plomin suggests in 
his advocacy of a probabilistic approach, through a statistical likelihood that 
genes influence a particular behavior. Even though the relationship is 
expressed statistically, at the heart of it is an assumption of a causal relation-
ship in terms of material and efficient causes—genetic, cellular, and environ-
mental—that bring about human behavior in either a causal or a statistical 
account, where statistics are used to support the likelihood of the causal 
account being true. So there is always the chance that the features under 
investigation—the description of the behavior and what the nature of behavior 
is, be it criminal, sexual, or some other form—are likely to become part of the 
account of how the behavior came about. This leaves the way open for the 
genetic fallacy to be committed, not recognizing that nothing about the 
behavior is located in its origins. I hold that what the behavior in question is 
cannot be obtained through an explanatory account, nor can it be achieved 
through more empirical investigation. 
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EUGENICS: ENHANCING INDIVIDUALS  
OR POPULATIONS? 

 

Niall W. R. Scott 
 
 

1. Introduction 

 
In this chapter I want to expand on some of the issues raised by Stephen 
Wilkinson in chapter nine, that arise from the definitions he has clarified and 
problems that emerge from those definitions. I also aim to discuss further 
moral issues concerning eugenics. In addition to Wilkinson’s explanation of 
the distinction between positive and negative eugenics, there is the distinction 
that has been maintained for some time now in the literature between the new 
eugenics and the old or “historical” eugenics. This latter distinction aims to 
draw a line between questions concerning eugenics that have arisen in the light 
of developments and opportunities in modern biotechnology, and the eugenic 
social policies of the past. Such policies aimed to implement radical measures 
to curb the breeding behavior of those deemed to be contributing to the 
weakening of the human gene pool. I will first consider problems that arise in 
shifts from eugenics considered as individual reproductive decision making, to 
eugenics considered in terms of groups or populations. Here I will look at two 
cases, one of a couple opting to select a deaf child, the other of a “savior 
sibling” being born to help cure the disease of a family member. I then 
consider the context in which these choices are made and argue that it is not 
easy to treat them as discreet individual choices. Instead, they happen in a 
socio-political context and have group or population consequences. As a result, 
I hold that negative and positive eugenics share their goals. I discuss the goals 
of enhancement in recent work on liberal eugenics, and question whether the 
liberal approach to flourishing is acceptable when compared with an 
Aristotelian approach. 
 
 

2. Questioning the Positive-Negative Distinction 

 
One of the important differences between the new and the old eugenics is the 
shift in emphasis from enforcing or coercing human reproductive choices 
through policy, to the current situation in which individual choice is para-
mount. The main focus in this era of developing biotechnologies, with both its 
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present and future possibilities, involves Prenatal Genetic Diagnosis (PGD), 
screening technologies and gene therapy, both somatic and germ line. 
Arguments that support new eugenics use the capacity for the exercise of 
autonomy to maintain that one can provide a moral defense for such practices.  

Wilkinson’s presentation of the distinctions between positive and nega-
tive eugenics demonstrates clearly why one may be motivated to oppose 
positive eugenics, especially where it involves enhancement. However, where 
negative eugenics involves therapeutic intervention it presents us with a 
challenge, since it would seem that we are morally obliged to intervene in 
someone’s current condition, or in that of a future person, to prevent suffering 
and promote health. Wilkinson, in teasing out the complexities of definition, 
rightly demands clarity in the expression of the different senses of eugenics 
being used, mapped on to therapeutic and enhancement as well as disease 
normality accounts. I would like to introduce another request regarding 
definition, but one that challenges whether or not the positive-negative 
distinction can hold when eugenics is subjected to further scrutiny. 

John Harris argues that where parents are in a position to make a choice 
about the health of their offspring, there is a moral obligation for them to make 
choices that reduce harm or suffering, be it through the promotion of 
therapeutic interventions, embryo selection, or somatic or germ line therapies.1 
He argues that, so far as this obligation is concerned, there is no significant 
moral difference between a range of interventions from embryo selection 
through to enhancement. That range includes gene therapy, which aims at the 
elimination of genetic disorder and the introduction of genetic material to 
enhance resistance to disease, but which may even aim at cosmetic enhance-
ment: “There is in short no moral difference between attempts to cure 
dysfunction and attempts to enhance function where enhancement protects life 
or health.”2 It is clear then that with regard to the distinctions that Wilkinson 
has so carefully pointed out, Harris does not see the positive-negative 
distinction as morally significant. What is more, for Harris they are expres-
sions of the same general move toward removing suffering, but simply stress 
different aspects. So the negative-eugenic act of deleting a deleterious gene for 
therapeutic reasons in an individual is going to provide enhancement for the 
human population more broadly, in so far as the potential harm caused by a 
malfunctioning gene has been removed.  
 
 

3. Two Cases 

 
I would like to suggest for a different reason that the positive-negative 
distinction holds in one sphere of argument, but not another. I wish to address 
this by considering it in a way that differentiates between eugenics at the 
individual level, and eugenics at the group or population level. This takes us 
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back to the question of what eugenics is. I do not think it is especially easy to 
get away from the aspect of eugenics that aims at improving the human gene 
pool, as it features in some of the original definitions of the term, such as 
Francis Galton’s: “Eugenics is the study of the agencies under social control 
that may improve or impair the racial qualities of future generations, either 
physically or mentally.”3 Diane Paul makes the point concerning attempts to 
invoke a different understanding of eugenics—one based on unintended effects 
brought about by individual reproductive choices rather than social policies—
does not work. This is because it is not easy to demarcate between individual 
decisions and the political contexts in which they occur. She states: “A 
definition of ‘eugenicist’ that bars Francis Galton is, on the face of it, absurd.”4 

Let us look at two examples in recent history that involve couples making 
decisions about the nature of their offspring. First is the case involving the deaf 
couple Sharon Duchesneau and Candy McCullough, who in 2002 sought out a 
sperm donor with five generations of deafness in his family in order to give 
birth to a deaf child.5 The couple’s action drew criticism on account of its 
appearing to favor selection on the basis of a disability, but also defense on 
account of its upholding parental choice with regard to the nature of the 
parents’ offspring. It also drew the request that attention be paid to the way in 
which deaf people are treated in current society, rather than to a fear of 
designing deaf babies.  

The second case involves the birth of Jamie Whitaker to provide a suit-
able tissue match for his brother Charlie, who suffered from the blood disorder 
Diamond Blackfan Anemia.6 This sparked controversy about parental selection 
of offspring for the therapeutic needs of another. Although the process was 
disallowed in the United Kingdom, Charlie’s parents were able to travel to 
Chicago for the required services.  

Both cases present highly complex issues when considered in terms of 
eugenics, and of the goals they were trying to achieve. We can look at both 
situations as involving individual choices. In doing this, a moral agreement or 
disagreement may well focus on the capacity for prospective parents to 
exercise their reproductive autonomy. We can also consider the consequences 
of the choices made. After all, they are choices about something; they are 
made with particular goals in mind. So, the moral debate concerning the 
acceptability of selecting a deaf child or selecting a child to provide therapeu-
tic benefit to a sibling will engage with the question of whether it is acceptable 
to produce offspring solely with utility in mind. Is it right to produce a child in 
order to satisfy the need generated by a sick sibling? Is it acceptable to produce 
a child with a view to embodying the values of a couple and of the deaf 
community of which that couple is part? Of course, in both situations the 
parents will state that the reasons to have offspring are multiple and varied, but 
given the choice, children were born who could also fulfill a particular 
function. Yet still there remains the possibility of arguments against such 
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selection for fear of the capacity to create a generation of humans valued 
primarily for the function they have been bred to serve. 

Discussions on the acceptability of these two cases focus on the choices 
made available to the parents, given the available genetic technology. The 
Whitaker case presents us with an example that falls under the description of 
negative eugenics, since the aim of Jamie’s selection and birth was that he 
should be of therapeutic benefit to his brother. Wilkinson, in chapter nine, has 
provided good reasons why on the one hand we would reject a disease 
argument based on the ambiguity of what the goals of medicine are and the 
nature of disease is in relation to health. On the other hand, we may well 
defend the parents’ decision on egalitarian-priority-view grounds: that is, on 
the basis that it would benefit a person who is significantly worse off than 
others in not being able to generate red blood cells, and in being subjected to 
regular blood transfusions and a low life expectancy. John Harris would hold 
that this therapeutic intervention is morally obligatory for the parents, where 
the treatment and procedures are available.  

Where the case of Duchesneau and McCullough can clearly be described 
as eugenic, it is not clear that the Whitaker case can. Duchesneau and 
McCullough made a choice about the nature of their offspring, preferring and 
selecting a sperm donor who was most likely to help them produce a deaf 
child. The child, having been born (deaf), holds genetic material that can be 
passed on to the next generation should he or she want to, maintaining the 
presence of the particular trait in the population. So here there is a direct 
relationship between a reproductive choice and a possible genetic future. For 
the Whitaker case, although it involves a reproductive choice, it is not 
immediately clear that it is an example of eugenic practice. If we go back to a 
definition of eugenics that stresses the importance of the effects of reproduc-
tive choices, then the Whitaker case will need to demonstrate a change in the 
genetic make-up of an individual that will not only enhance or improve the 
health or welfare of the individual, but also potentially improve or damage a 
future population. The therapeutic benefit to Charlie Whitaker is not similarly 
a benefit to his germ line. In this sense, he may still be a carrier of his 
condition and be able to pass it on. The rather difficult scenario that presents 
itself is that in his survival he is able to continue to pass on a deleterious trait, 
maintaining the form of anemia in the population, should he choose to 
reproduce. It is therefore not eugenic, in that no genetic benefit is being passed 
on and the trait is not being eliminated from the individual. However, it is 
eugenic in the sense that if this approach leads to the use of potential offspring 
in the treatment of certain conditions, a new kind of population will be 
generated.  

The current definitional understanding of new eugenics is open to bring-
ing about genetic health benefits to future offspring without the goal of 
improving the human species as a whole. In a far-fetched future scenario we 
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could also imagine an individual being cured from a condition and then being 
discovered to carry a desirable trait dependent on the undesirable one. The 
natural responses that have been discovered concerning resistance to disease 
where traits are associated, indicate the lack of control and predictability we 
have over fighting disease. This is the case with sickle cell anemia resistance 
to malaria, or the recently discovered HIV-1 resistance associated with the 
chemokine receptor (CCR5) gene deletion, believed to be connected to 
exposure to bubonic plague.7  

 
 

4. Health Goals and Social Goals 

 
So, if we consider eugenics in terms of seeking out effects to improve certain 
features of the human population by either enhancing, reducing, or eliminating 
them as outlined above, the moral debate concerning these two examples 
changes significantly. In this case, what is of importance is not the parental 
choice per se, or the immediate consequence of the treatment or status of the 
child produced, but the societal effect and the population effect of such 
offspring in genetic terms. We can see then that the deaf child scenario is more 
likely to come out as a eugenic decision in so far as it clearly improves the 
chances of deafness being maintained in the population. It is interesting, 
though, that opposition to the birth of a deaf child comes from those who see 
deafness as a disability, and so as an undesirable trait. The two sides to this 
issue highlight the different ways in which certain features of humans can be 
promoted as desirable or not. These judgments arise in a social context. 
Wanting and valuing a deaf child affirms values held within a (the Deaf) 
community that does not experience deafness as a disability or impairment. 

In the case of choosing to have a child who can provide therapeutic bene-
fit to a sibling, the motivations of the parents are key to its moral assessment. 
However, if, as mentioned, the therapeutic benefit in tissue matching does not 
involve germ line intervention or a genetic intervention that has an influence 
on future generations, it may be that such a choice is not eugenic. If we hold to 
the idea that eugenics by definition has to involve a population and social 
element, this calls into question whether any therapeutic interventions can ever 
be truly eugenic when they do not affect groups or populations. 

We could imagine a eugenic scenario in which whole populations of 
children were produced for therapeutic ends, creating a type of person that can 
affect the reproductive success of a group carrying a particular condition. It 
would be naïve to hold that we are only dealing here with individuals, or that 
we are speaking not of the betterment of humans in general, but of individuals. 
Just because the trait is maintained in the population but can be treated at a 
person-specific level, does not mean that eugenics can successfully be reduced 
to individual parental choice. These choices are going to have social 
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consequences, but it is not clear to what extent they are going to have genetic 
and eugenic consequences. In the Whitaker case, the parents’ choice could be 
fulfilled in one legally permissive location—the United States—but not in the 
United Kingdom. The capacity to go through with the decision to have a child 
needs to be recognized as occurring in a particular political and social context. 
If we stress this feature, the case cannot be treated as solely involving 
individual choice as new eugenics would want, but involves law, wealth, and 
policy, albeit as facilitators of choice, not in an enforcing or coercing role. 
There need be no mention then of historical eugenics. 

Where negative eugenics aims at the laudable goal of eliminating disease, 
as with positive eugenics it is not easy to separate health purposes from social 
purposes. As has been presented above, even where negative eugenics is 
conceived of in terms of the health of the individual, the services that make 
interventions possible and available, the research that is developed to identify 
and target certain diseases, and conditions that present themselves to opt for 
elimination or enhancement will be socially motivated and arise in a socio-
political context. It is from this corner that such interventions, negative or 
positive, will become possible and feed into individual reproductive choices. 
What is more, the emphasis solely on the individual’s decision-making process 
regarding their genetic state or future in progeny can be argued to be more than 
just a concern for the individual. Although reproductive decisions and control 
are often seen as governed by individual autonomy, a person is given the right 
to make decisions regarding their reproductive choices, a right which arguably 
expands to the nature of their offspring. Ruth Chadwick has drawn attention to 
public health issues that arise in eugenics: gene therapy is a public concern, 
and draws on additional questions of resource allocation and collective 
identity.8 As is clearly illustrated by the cases above, these cannot be separated 
from the context in which they happen. Other examples of eugenic choices that 
have population effects, or are guided by populations rather than individuals, 
are provided by genetic conditions that are more prevalent among certain 
groups. Although when it comes to defining eugenics Diane Paul insists too 
that “eugenics cannot be defined in terms of the social policies that account for 
its sordid reputation,” it must be conceded that definitions of eugenics, though 
not derivative of policies, have contributed to the formulation of such policies.9 
This is largely due to eugenics’ being open to implementation on a grand scale 
in the human population, even if it comes through individual choice motivated 
by the promotion of health and reduction of suffering. 

My concern is that, despite the definitional distinctions maintained be-
tween positive and negative eugenics, it is not easy to present the broad goals 
aimed at as so distinct that someone might provide moral support for or 
condone negative eugenics, but have reasons to reject positive eugenics. I think 
that there are not only good reasons for rejecting both, but that positive and 
negative eugenics merge when populations are considered. Diane Paul points 
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out that “most geneticists employ a narrow definition that identifies eugenics 
with a social aim and often coercive means.”10 

The main issue that develops from this concerns the way in which eugen-
ics conceives of its aims. The health goals of the new eugenics genetic 
technologies are perfection or the betterment of the human being and the 
human race to alleviate current and future sufferings. Let us move on to look at 
this with regard to human flourishing and Nicholas Agar’s liberal eugenics. 

 
 

5. Flourishing: “Never Call a Man Successful Until His Life  

is Over. Only the Grave is Security Against Misfortune.”
11

 

 
At the heart of new approaches to eugenics there is still, I hold, a flaw in the 
way that goals are conceived—the general goal of enhancement or improve-
ment is based either on a mistaken view of the good and/or on a picture of 
human development in terms of improvement that is fundamentally unhealthy 
to human flourishing. Nicholas Agar presents a particular view of human 
flourishing in his approach to eugenics. 12 His presentation of flourishing is in 
terms of genetic enhancement. It does not consider the possible accounts of 
human flourishing that present a different view of happiness or even success. 
Aristotle’s account of flourishing sees it as pursuing optimal human being 
given the circumstances one finds oneself in despite the odds, instead of 
having an ideal goal of health or human perfection at which to aim.13 Agar 
does reject a monistic view of flourishing in favor of a pluralistic one, 
characterizing the monistic view as, for example, the Nazi approach embodied 
in a particular racially biased conception of the optimal human. Another 
monistic view he considers is the hedonistic utilitarian conception of 
flourishing, condemning its pursuit of happiness and reduction of suffering as 
“leaving no room for meaningful choice about enhancement.”14  

The pluralistic view of flourishing he presents incorporates a careful 
approach to enhancement technologies, and recognizes that there are many 
ways in which humans can excel. Agar rejects flourishing as aiming at an 
ideal. He is also clear about the damage that some kinds of enhancement 
technologies can do, and equally clear that they should be opposed: “While 
there is no uniquely best way to use enhancement technologies, some uses of 
them are just plain wrong.”15 He goes on to reject enhancement technologies 
that can do harm (in what sense are they then truly enhancement technologies I 
wonder?), and enhancements that have a serious negative impact on a child’s 
choice of life plan. This seems to be a reasonable approach, but if there are 
many ways in which humans can excel, why focus so strongly on genetic 
enhancement? Is this the best way in which humans can excel? Perhaps not. It 
may be the best way that biotechnologists, molecular biologists, or bioethicists 
can try to excel, but this is quite different from flourishing in terms of 
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humanity as a whole. Where eugenics is directly involved in altering the 
human gene pool, it is not just individual flourishing that needs to be 
considered. It is hard to think of flourishing in genetic enhancement or 
therapeutic health goals without an idea of what one is aiming toward. 

It seems at first that Agar’s view has much in common with Aristotle’s. 
Aristotle asks what might be required for human flourishing, where flourishing 
is synonymous with happiness and the virtuous life. However, Aristotle’s 
position would differentiate between things that can be used as a means to the 
achievement of flourishing, and human flourishing itself, which he holds is 
worth pursuing for its own sake. For Aristotle, it is only happiness that is 
worth pursuing for its own sake; all other things are worth pursuing only in so 
far as they promote or are conducive to human flourishing. Human genetic 
enhancement is a means to a presumed good of health, and health is worth 
pursuing as a means to support a flourishing life. Health may well be necessary 
to flourish, but it is not sufficient. However, a person can be healthy to a 
reasonable measure, still suffering some ailments, and yet still lead a 
flourishing life. It all depends on what we take health to be. A plant that is 
growing incredibly well in arid, malnourished conditions can be said to be 
flourishing if its context is taken into account. As Aristotle puts it: 
 

A good shoemaker makes the neatest shoe out of the leather supplied to 
him and the same with all other kinds of craftsmen. And if this is so the 
happy man can never become miserable—although he cannot be entirely 
happy if he falls in with fortunes like those of Priam.16  

 
The comedian Dylan Moran, talking about potential and happiness in his 
recent stand up show Monster, catches an image of true happiness in the sense 
that Aristotle might have meant:  
 

Look at the people who use their potential; the great athletes of the world, 
the Beckhams and the Roy Keanes of this world. People, charging, run-
ning up and down the field swearing and shouting at each other. Are they 
happy? No. They’re destroying themselves. Who’s happy? You. The fat 
fucks watching them, with the beer cans balanced on your ninth belly, 
roaring advice at the best athletes in the world.17 

 
Returning to flourishing within a certain place, one may well argue here that 
we now find ourselves in a biotechnological context, a context that affords us 
current and prospective approaches to treating human conditions and thereby 
reducing suffering. The liberal eugenics position is fairly balanced in that it 
recognizes that great caution must be taken because of the potential dangers 
attendant on the use of new technologies. These dangers, though, are not just 
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genetic. They also concern what is valued in different measure by different 
people.  

To borrow an illustration from a colleague, it depends on what one’s 
goals are.18 An athlete, in running the 100 meter sprint, can have the goal of 
being the fastest runner possible and faster than anyone else. Any means used 
to achieve this goal can be thought to be legitimate, if we accept the goal being 
aimed at. It could be, though, that the athlete’s goal is to run the 100 meters to 
the best of his or her ability. It might happen that this ends up in the runner 
being the fastest in the world, but it will not necessarily. This latter goal is not 
contained in the idea of running to the best of one’s ability.  

Agar does recognize that there are different ways in which humans can 
excel. This does not mean however that all ways in which humans can excel 
are commendable, morally acceptable, or worth pursuing. The reference to the 
possibility of enhancement technologies that, if applied, will cause harm and 
suffering to individuals, goes deep and makes me question the value of the 
effort being put into genetic technologies and their eugenics potential 
compared to other ways that can be given more attention that lead to a 
successful, flourishing life. A problem here lies with predictability—it is not 
known what the results of applying gene therapies may be regarding exposure 
to other conditions and disease. The warning scenario presented in Margaret 
Atwood’s Science Fiction dystopia Oryx and Crake illustrates how the 
development of a drug to provide temporary sterility and enhance sexual 
pleasure leads to the lowering of resistance to an Ebola type virus.19 I think it 
is irresponsible to dismiss this and other stories as scaremongering science 
fiction—note the example of HIV1 above. 

If we apply this to human health we can scrutinize the goals of health. It 
would seem fairly uncontentious that the pursuit of health is a good thing for 
the individual who aims at a happy, flourishing life, but this becomes rather 
challenging where what counts as healthy varies from one individual to 
another, and where the notion of health is not restricted to a medical under-
standing. It becomes an even more complex issue when we consider it in terms 
of eugenics. The goals of eugenics aim at improving human health conceived 
in genetic terms. This involves not just the individual as outlined above, but 
populations. It is a difficult but serious question that needs to be answered in 
the application of genetic technologies to human flourishing. Are we 
conceiving of flourishing in too narrow and too limited a sense when we give 
so much attention to medical health?  
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6. Closing Remarks 

 
The attractive nature of the term “enhancement” and recent work on liberal 
eugenics both serve to resurrect the concept of eugenics. The aim is to place 
the use of new genetic technologies to eliminate diseases and conditions that 
cause immense suffering in a different field from the eugenics of the past.  

It is important to bear in mind that eugenics is concerned with betterment 
of the human population, be that under the negative or positive definition. 
There is a marked shift in emphasis through these definitions from the level of 
interventions articulated in social aims to the level of interventions articulated 
in terms of biotechnology. The latter looks to alterations in traits, the former 
alterations in populations. But changes in traits have population effects. So 
reducing the attention of what eugenics aims to do to the molecular/individual 
level does not alter the general effects that are brought about in populations. 
The challenge presented by liberal eugenics regarding human flourishing 
opens up space for genuinely interesting engagement with the question of what 
it is we take flourishing and happiness to be. I think more effort needs to be 
devoted to the development of a richer view of enhancement that is not 
focused on the genetic betterment of humans, even if this means living with 
suffering as part of the human condition.  
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HARM, LAW, AND REPRODUCTIVE CLONING 
 

Anna Smajdor 
 
 

1. Introduction 

 
If there is to be a total prohibition of any form of reproductive cloning, it 
is important that it is supported by principled arguments why such a 
technique should be banned even if it were shown to be safe, effective, 
and reliable. Without such arguments, an indefinite absolute ban could 
not be considered rational.1  

 
In 2005 the United Kingdom House of Commons Select Committee on 
Science and Technology published a report on reproductive technologies and 
the law.2 Among a number of controversial suggestions, it mooted the idea that 
the legislation passed to criminalize reproductive cloning was hasty and 
irrational. Much of the rest of the Select Committee’s report focused on the 
presumptive freedom of individuals to pursue their own ends, and the need for 
restrictions on this freedom to be based on sound evidence of harm. 

The following statement from Mill is included in the report: 
 

The only purpose for which power can be rightfully exercised over any 
member of a civilised community, against his will, is to prevent harm to 
others. The only part of the conduct of any one, of which he is amenable 
to society, is that which concerns others. In the part which merely con-
cerns himself, his independence is, of right, absolute. Over himself, over 
his own body and mind, the individual is sovereign.3 

 
The committee’s attitude is further exemplified by the following statements: 
 

The state should not prevent someone having a child—by assisted repro-
duction or other means.4 

 
and 

 
The state should intervene only in carefully defined and justified circum-
stances, where there are specific harms in reproductive decisions.5 
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In this discussion I want to explore the kinds of harm which might be thought 
to justify a ban on reproductive cloning. It is commonly assumed that the 
harms which would be suffered by cloned children themselves are probably 
sufficient to warrant a complete ban. However, I suggest that (a) many of the 
supposed harms which would afflict clones have been overstated, and (b) 
children born as a result of cloning cannot be said to be harmed by being 
brought into existence. I argue that, while the Select Committee’s Millian 
stance may be the correct one to take with respect to the law and assisted 
reproductive technologies (ARTs), it is misguided in so far as it is applied to 
the children born of ARTs. If compelling grounds for a legal prohibition of 
cloning are to be found, they must be based on other concerns: harm to society, 
for example, or threat to public resources. 
 
 

2. What is the Harm of Reproductive Cloning? 

 
John Stuart Mill claimed that the only just reason for interfering with 
someone’s liberty is the prospect of their infringing someone else’s liberty, for 
example by harming them.6 This injunction leaves scope for whole swathes of 
immoral action that are not preventable by law. However, this is not unreason-
able. Some actions are unamenable to proscriptive legislation. It might be 
possible to pass a law against lying, but it would be impracticable to try to 
enforce it. Law and morality play different roles in society, and this is why we 
can ask of an action both “Is it legal?” and “Is it right?”  

In societies whose values are informed by a variety of different cultural, 
moral, and religious influences, it is hard to see how the state could undertake 
to enforce the moral views of all its citizens, in all their nuances and subtleties. 
This being the case, while there may be acts that are considered morally 
reprehensible by some or even all members of society, it does not follow that 
they should be illegal. In this discussion, I want to separate the legal from the 
moral question, in the context of human reproductive cloning, to establish that, 
while cloning might be morally wrong, it should not necessarily be prohibited 
by law. 

While we cannot necessarily agree about all aspects of morality, harming 
others or restricting their liberty might be regarded universally as something to 
be avoided (I recognize that this is a contentious claim in itself: harm is not an 
easily defined concept, and even if it were, it still leaves the question of who, 
or what, we should avoid harming; I will address these problems later in my 
discussion). So, while we need a general agreement not to interfere with one 
another in order for society to function, we also need to agree that, should the 
exercise of one individual’s freedom cause harm or loss of liberty to another, 
the prima facie rule of non-interference may be overridden in the interests of 
preventing this harm. Following on from this point, it seems reasonable to 
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assert that legislation which restricts people’s actions should, as Mill says, be 
employed only where there is reason to think that an individual’s actions will 
cause harm to someone else. This is not to say that harm to others is the only 
morally relevant consideration, but that it is the only morally relevant 
consideration to the state and to legislators. 

Suppose then that a would-be “parent” has found scientists—and surro-
gates where necessary—who are willing to assist in cloning him or her (that is, 
the third parties are not being coerced in any way). If unchecked by the state, 
the free exercise of these individuals’ liberty will result in a cloned child. Can 
we justify impeding this liberty on the grounds that the clone will be harmed?  
 

 
3. Risks to Cloned Children 

 
The use of this technique to create a child would be a premature experi-
ment that exposes the developing child to unacceptable risks.7 

 
Cloning is an intricate and highly uncertain procedure. It is widely known that 
Dolly the sheep was the sole successful result of 277 attempts. This in itself 
might seem to argue for caution where cloning human beings is concerned. 
John Harris has said that the safety consideration is “the one decent argument 
against cloning.”8 However, biologist Lee Silver has suggested that in fact 
cloning would be safer than natural conception because it bypasses the most 
common birth defect: having the wrong number of chromosomes.9 Other 
common genetic birth defects come about through recessive genetic diseases, 
for example cystic fibrosis or Tay-Sachs. Again, this danger is circumvented if 
the cloned cell comes from a healthy adult. (There is a question here of course, 
as to what would happen if the cell did not come from a healthy adult. Silver 
does not address this possibility; I will explore this issue later on.)  

Silver also observes that despite the apparently unpromising fact that 277 
eggs were used in order to obtain only one live clone, it is important to 
remember that only 13 of the eggs actually started to develop into embryos, 
and of these, 12 were miscarried early in pregnancy. The implication is that 
only the “fittest” cloned embryos would survive to be born anyway; a kind of 
natural filter mechanism would weed out the worst results. Therefore, Silver 
seems to imply, cloning would not necessarily result in children with grotesque 
birth defects or genetic abnormalities, since such abnormal embryos would be 
unlikely to reach the stage of birth. 

One can compare this with what we know about the apparent precarious-
ness of natural conception: very few fertilized eggs result in live births, as 
frequently there are genetic or other anomalies which result in failure of the 
embryo to develop. In many cases, the woman will never know she has been 
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“pregnant,” since the embryo is not miscarried as such, but merely re-absorbed 
into the woman’s body.10  

In the light of this, the fact that only one out of thirteen fertilized eggs 
resulted in a live clone, does not look so shocking. And as Daniel Brock has 
suggested, if it is possible to bring the risk of failure or early miscarriage 
within the range of “normal” pregnancy, or of widely-accepted ARTs such as 
in vitro fertilization (IVF), it would seem that there are no grounds for a 
permanent ban on cloning based on these early harms.11 

Brock assumes that the moral issue is for us not to exceed the degree of 
“natural” danger involved in conception. One could argue against this on the 
grounds that what we do deliberately is morally different from what occurs 
naturally. However, this type of argument focuses on the character and motives 
of the agent, rather than the harms involved, and is therefore not central to my 
discussion. For now, I will accept Brock’s contention that a similar or lower 
risk level to that involved in “natural” pregnancy would be acceptable at least 
in the eyes of the law. 

Silver’s comments do not address the harm which repeated failed cloning 
attempts and miscarriages might cause to the woman who gestates the embryo. 
The effects of ARTs in general upon women may be regarded as a cause for 
concern.12 However, this is a separate argument. For the moment, I assume 
that harms suffered by women in the process of cloning would be voluntarily 
risked by autonomous adults, and therefore do not necessarily constitute 
grounds for a ban. 
 
 

4. Unknown Unknowns 

 
It is theoretically possible, although unlikely, that something totally un-
known could go wrong.13 

 
Any experimental procedure is likely to carry unforeseen consequences, since 
it is simply not possible to cover every eventuality in advance. Gregory 
Pence’s remark, above, seems very optimistic. Reports have suggested that 
children conceived using IVF techniques are at increased risk of certain 
harmful conditions.14 Similarly unpredictable consequences could result from 
attempts at cloning. Such a view was certainly shared by The National 
Bioethics Advisory Commission, which cited “unknown risk” in its assessment 
of safety issues, as part of the justification for recommending a ban on human 
cloning.15   

One of the problems inherent in evaluating what have been termed the 
“unknown unknowns” of new technologies is that by definition, such risks are 
impossible to foresee. Perhaps because of this fact, it is difficult to articulate an 
argument for legislating against a procedure on these grounds. It may be that 
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the best we can do is to attempt a reasonable guess at what results might ensue 
from particular technologies, adopting a worst-case scenario, and weighing this 
up against the supposed benefits of the technology. 
 
 

5. Experiments on Human Beings 

 
Is it unethical to perform any procedure that might be regarded as an 
experiment on a human being, or on what will eventually become a human 
being? Some people think so: Leon Kass cites this as a conclusive reason not 
to clone, claiming that in the absence of any consent-obtaining mechanism, 
such experimental procedures are intrinsically unethical.16 But if we rule out 
experimental procedures in cases where we cannot obtain consent, the first 
caesarean sections would not have been permissible, nor the first IVF 
pregnancies.  

It is also relevant here to consider the issue of prescribing drugs for ba-
bies (and children to a lesser degree). 65% of drugs prescribed for newborn 
babies have never been tested on this age group, because of obvious consent 
issues.17 To some extent this means that the prescription of such drugs to 
babies is in itself experimental. This may not be an ideal situation, but it is by 
no means clear that it would be better for these babies if these drugs were 
simply refused them.  

Cloning would certainly be an experimental procedure, initially, at any 
rate. However, this does not answer the question of whether cloned children 
would be harmed. They might be in some cases, but not necessarily in all. 
Kass’s concern, of course, is not solely that cloning as an experimental 
procedure would harm the child. His claim implies that to experiment on 
human beings in this way is in itself morally wrong, whether or not anyone is 
actually harmed by it. However, I do not have room in my discussion to 
address these issues, and as I have argued, even though such concerns may be 
morally valid, it is not necessarily the case that they should therefore be 
enforced by law. 
 
 

6. Identity Problems 

 
The idea that one could make through somatic cell nuclear transfer a 
team of Michael Jordans, a physics department of Albert Einsteins, or an 
opera chorus of Pavarottis, is simply false.18  

 
Many of the arguments against cloning have focused on the idea that clones 
would be harmed because they would lack the unique identity possessed by 
naturally begotten human beings. But, assuming that the “parent” of a cloned 
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child would be an adult, the clone would necessarily grow up in a different 
temporal (and possibly geographical) environment. Therefore, even if they 
were absolutely identical genetically, there would still be some significant 
differences in terms of environmental influence. It has been argued that much 
of the formation of neural networks in the brain is not governed by genetic 
factors at all. As George Johnson describes: 
 

In the reigning metaphor, the genome, the coils of DNA that carry the 
genetic information, can be thought of as a computer directing the as-
sembly of the embryo. Back-of-the-envelope calculations show how 
much information a human genome contains and how much information 
is required to specify the trillions of connections in a single brain. The 
conclusion is inescapable: the problem of wiring up a brain is so complex 
that it is beyond the power of the genomic computer.19 

 
This makes us wonder how the brain does get wired up. Johnson’s description 
is of a more or less random arrangement of neural tangles, which are acted 
upon by experience and learning, so that gradually pathways and connections 
are formed. Whatever the genetic make-up of the individual, the formation of 
these pathways and connections is neither predictable nor controllable by any 
technological means currently available to us.  

Another point to be made with reference to the possible lack of unique 
identity in clones is that, as various commentators have pointed out, clones 
would be less similar to their genetic “parent” than identical twins are to each 
other.20 Identical twins share both the temporal and uterine environment, and 
mitochondrial DNA from the mother’s egg. A clone, on the other hand, would 
not be derived from the same egg as its “parent,” and would therefore receive 
an entirely different dose of mitochondrial DNA (I have focused here on the 
idea of adults cloning themselves; it might also be possible to clone embryos, 
in which case, the arguments would be slightly different in that the genome in 
question would not already have lived). Yet, as Richard Dawkins says: “Hell’s 
foundations don’t quiver every time a pair of identical twins is born.”21 One 
might question how Dawkins knows this, perhaps! However, if we do not 
think that identical twins suffer from the lack of some kind of essential 
uniqueness of identity, it seems illogical to suppose that clones would do so, 
especially since they would be less similar in genetic and environmental terms 
to their “parent” than identical twins to each other (again it is necessary to 
observe here that the decision to clone yourself incorporates a degree of 
responsibility which is not present in identical twins; this is a morally relevant 
point, made by Habermas among others, but it concerns the agent’s motives 
rather than necessary harm to the clone, and therefore while I recognize its 
validity, it does not detract from my argument). 
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But if a clone’s life were not in fact predetermined by her genetic similar-
ity to her “parent,” she might still suffer as a result of a misguided conviction 
that she was living a life that had already been lived. This line has been argued 
by a number of philosophers, and has been disputed by others.22 However, 
while this misapprehension might indeed affect some clones, it seems plausible 
that not all would necessarily feel this way. Much would depend on the 
knowledge and assumptions of particular parents.  

Therefore, again, it does not seem to be cloning itself which is intrinsi-
cally the cause of any harm. Moreover, many other misapprehensions might 
cause psychological suffering to children (for example, the belief that certain 
races or sexes are inferior, or of less moral worth than others), yet we do not as 
a rule assume that children who might suffer from such beliefs should 
therefore not be born.  

So sharing a similar or identical genome with another person may not 
necessarily impinge upon anyone’s personal uniqueness, largely because 
personal identity is not reducible to genetic components. Perhaps here, though, 
it is relevant to consider another comment by Leon Kass: 

 
One is shortchanging the truth by emphasizing the additional importance 
of the intrauterine environment, rearing, and social setting: genotype 
obviously matters plenty. That, after all, is the only reason to clone, 
whether human beings or sheep.23  

 
Kass has a good point here: it seems peculiar to argue in favor of cloning if 
part of your argument is that there is nothing particularly special or important 
about reproducing another individual’s genome. However, it is not necessarily 
the case that all would-be cloners simply want to see themselves duplicated 
exactly: for some people it might be that they have no other means of 
producing genetically related children. Even in the case of people who do want 
to duplicate themselves, it is not clear that this constitutes harm to the child.  
 
 

7. Psychological Burdens to the Child 

 
Perhaps cloned children would suffer through confusion over family 
relationships.24 Hitherto, two genetic parents have been the sine qua non of 
human reproduction. Anyone created by cloning would be treading new 
ground in terms of family relationships. Would the original cell donor be 
thought of as the child’s father/mother? Or—more correctly, perhaps—as its 
sibling? 

A cloned child might feel totally alone in the world, an artefact, a product 
of science and machinery rather than the offshoot of a family tree. Or she 
might feel prefigured, pre-empted in all respects. Perhaps clones would feel a 
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hideous sense of being observed by a society watching with bated breath for 
evidence of abnormalities, or by the donors/parents, seeking signs of 
themselves in the children.  

Any exploration of how clones might feel is necessarily speculative. Yet 
surely if a clone knew of its origins it could not help but feel profoundly 
affected by the utter difference of its beginnings from those of other human 
beings. Such feelings might become less intense if cloning became widely 
accepted in the way that IVF, for example, has. It is worth noting that while 
there were dire predictions about the psychological repercussions of ARTs in 
general, evidence of serious psychological suffering has not been forthcoming. 
Partly, of course, this is due to the complexity of performing studies on such 
subject groups, as well as the fact that in many cases, ARTs move ahead so 
quickly that children are not old enough to contribute effectively to studies of 
their psychological welfare. However, studies that have been carried out seem 
to indicate that children born into “non-traditional” family structures as a result 
of ARTs are not psychologically damaged; nor do family relationships 
involving such children appear dysfunctional, or abnormal.25 

One of the problems in evaluating psychological suffering is that it is 
necessarily a subjective phenomenon. Events are dealt with in diverse ways 
depending on individual outlook and circumstances. While the knowledge of 
being a clone might well constitute some degree of psychological pressure, the 
degree of psychological harm involved would surely depend on a multitude of 
factors.  

 
 

8. How Much Harm? 

 
A discussion of the harms involved in cloning must eventually turn to the 
question of how much harm a child would have to suffer in order to justify 
legal prohibitions on the procedures which would engender them. Perhaps we 
should attempt to answer this question by ascertaining what degree of suffering 
would entail that it would be better for a child never to be born. As Ruth 
Macklin has claimed:  
 

Evidence, not mere surmise, is required to conclude that the psychologi-
cal burdens of knowing that one was cloned would be of such magnitude 
that they would outweigh the benefits of life itself.26  

 
Many people have taken issue with this approach, finding it to be morally 
dubious. John Arras, for example, claims that 
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The fact that unconceived or unborn children could end up having lives 
that were on balance worthwhile cannot function as an all-purpose excuse 
for imposing grievous pain, suffering, and deprivation on them.27  

 
However, this complaint seems to beg the question. It suggests that it is 
immoral to inflict pain and suffering on unconceived children. Yet, clearly, it 
is impossible to do so: unconceived children do not exist and thus cannot be 
harmed. To argue otherwise seems to lead into a logical trap whereby we are 
forced to posit the existence of an unconceived child in order to claim that it is 
immoral to harm it.  

Derek Parfit articulated the idea that, if a child’s existence is contingent 
upon a particular action (for example, its parents’ having had sex on a 
particular date), then that child cannot be said to have been harmed by the 
performance of that action if its life will be on balance worth living.28 For 
example, suppose a woman is being treated for syphilis. She could wait before 
becoming pregnant for her cure to be complete, but she does not. Her child is 
therefore born with congenital syphilis.  

Parfit suggests that the child has not been harmed by its mother’s choice, 
since if she had waited, a different child would have been born (free from 
syphilis). Applying Parfit’s ideas to reproductive cloning, it seems evident that, 
since the child would owe its very existence to cloning, it could not have been 
said to have been harmed by the technique, provided it had a minimally 
acceptable quality of life.  

On Parfit’s view, we could still say that a parent who clones herself acts 
immorally even though the child has not been harmed per se. This is because 
the parent could have chosen to conceive in better circumstances: in other 
words, a (different) child would have been born and would have had a better 
chance of leading a worthwhile life. The parent has chosen from two sets of 
circumstances, and has made the sub-optimal choice; it is here that the moral 
condemnation can be applied. 

On this view, although the cloned child itself is not harmed (assuming it 
has a marginally worthwhile life), we might—perhaps—be able to argue that 
harms do ensue, which could make it justifiable to place a legal ban on 
cloning. However, the nature of these putative harms is difficult to articulate, 
and still more difficult to quantify. The implication is that there might have 
been a “better world outcome” had the woman made a different choice. But 
should the law really enforce that people choose the “best world option” in 
reproductive decisions? It might be that the “best world option” would be for 
everyone to refrain from having children, since it is often claimed that there are 
probably too many people in the world.  

While reproduction is certainly a moral issue, we do not usually require 
of people that they forego the fulfillment of their reproductive desires for the 
sake of avoiding some kind of sub-optimal outcome. Moreover, the idea that 
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there may be a simple binary choice between two options may be unrealistic in 
many situations. For some people who want to clone, it may be their only 
chance of having genetically related offspring. It is not necessarily a choice 
between a “natural” child or a clone. Even if a person is not infertile, she may 
still regard cloning as the only circumstance in which she would contemplate 
having a child, and again this seems to negate the validity of the “better 
option” argument. 
 
 

9. Comparing Existence with Non-Existence 

 
Finally, and perhaps most importantly, it seems to me that too much moral 
weight has been placed on the idea that there is a threshold which distinguishes 
between lives which are and are not worth living. If we suppose that such a 
threshold could prove useful, it is not enough just to assume its existence given 
the moral work that it is supposed to do: namely, to tell us what kind of 
conceptions are permissible and which reproductive technologies ought to be 
illegal.29 Even if there were accurate measures for suffering, it is not clear how 
this could satisfactorily be used to show us whether some lives should not be 
lived. The question can be stated as follows: is it better for a potential entity (a) 
not to exist, or (b) to exist and suffer horribly?  

Suppose I give birth to a child who suffers horribly from a disease that 
causes constant pain. There is no hope for a cure; moreover, the child will 
never gain any of the faculties that we think valuable in human beings. Would 
it be better for that child that it should never have existed? Many people might 
think that the answer for this is obviously “yes.” However, while I do not 
dispute that this might be the case, I cannot see how it can be proved, or even 
how one might argue the position. Is it better never to be born than to live in 
pain? Is it somehow better for the world that there should be less suffering in it 
…? 

To my mind, these questions are simply unanswerable. It is not clear that 
we can speak of existence as being a harm or a benefit in any kind of 
meaningful way at all. To do so seems to result in some bizarre logical 
anomalies. Suppose a congenital condition causes 50% of those affected to 
suffer so badly that they wish they had never been born. Would we wrong such 
individuals by conceiving them? If we could answer this in the affirmative, we 
should then be able to ask whether we would then benefit the 50% who would 
find value in their lives by conceiving them? This seems to follow from the 
previous point.  

But this is absurd: we cannot benefit people by causing them to exist. If 
we could, we might find that not to conceive the 50% described above might 
be construed as a harm to them. If not to conceive the preconceived can harm 
them, then we are all guilty of harming infinite hordes of potential people who 
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might reasonably be expected to benefit from life. This seems clearly 
nonsensical. 

This leaves us in a difficult position with regard to the morality and legal-
ity of conceiving children. According to what I have just suggested, one could 
conceive a child with appalling genetic disorders specifically to obtain a 
sadistic enjoyment from its suffering, yet it would still not be true to say that 
the child had been harmed by being brought into being. Intuitively, however, 
people do think that to conceive a child in such circumstances must be wrong. I 
whole-heartedly agree with this. However, its wrongness does not lie in the 
fact that it harms the child. I should add here that, while my argument may 
seem shocking in terms of suggesting that one cannot be harmed (or benefited) 
by being born, I am not suggesting that one cannot be harmed after birth (or 
even before, for example during gestation). If a child were born to gratify the 
whims of a sadist, it might well be necessary for the state to intervene to 
prevent harms being perpetrated on that child. 

In fact, although many arguments against cloning rest on claims relating 
to the harm suffered by clones, it seems likely that for many people, their 
objections would not necessarily evaporate if cloning were shown to be safe. 
In effect, moral objections to cloning are properly centered around deontologi-
cal concepts of human dignity or rights. My argument in this discussion is not 
that deontological or non-utilitarian concerns are irrelevant, but that they are 
not in themselves sufficient to warrant prohibitive legislation, at least in a 
legislative context which purports to be based on Mill’s harm principle.  

The Select Committee report that I cited earlier in my discussion was 
controversial in rooting its arguments in harm-based considerations at the 
expense of deontological reasoning. As I have suggested, this approach has 
some challenging implications in terms of legislation. The committee believed 
that safety issues are currently a sufficient justification for legislation against 
cloning, but that once these are resolved further arguments would be necessary 
to justify a continuing ban. Since I have suggested that harm to clones 
themselves is not a compelling argument, we may question whether cloning 
could be banned on grounds of harm to others?  

We might argue with Patrick Devlin that there are social harms that 
would ensue from a failure to legislate against cloning. To allow cloning might 
erode social cohesion and lead to public outrage. Alternatively, there might be 
serious resource-based considerations which might justify a ban. However, 
these possibilities need careful evaluation, which cannot be undertaken here. 
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10. Conclusion 

 
To conclude, then, I suggest that if 
 

(1) we accept the Select Committee’s claim that: “the state has no right to 
intervene in the choices of people to procreate unless evidence of harm 
can be shown”;30 

 
and we agree that 
 

(2) we cannot harm (or benefit) an entity by bringing it into being;  
 
then it follows that there are no prima facie grounds for the State to ban 
cloning unless there is evidence of harm to entities other than the cloned child; 
perhaps to society at large. I think it possible that an argument could be made 
based on such harms, but as yet little effort seems to have been made to 
identify these harms or to incorporate them into legislation. 
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AN ANALYSIS OF SOME ARGUMENTS 
FOR AND AGAINST HUMAN REPRODUCTION 

 
Matti Häyry 

 

 

1. Background 

 
I recently published in the Journal of Medical Ethics an article entitled “A 
Rational Cure for Prereproductive Stress Syndrome,”1 and three colleagues, 
Rebecca Bennett,2 Søren Holm,3 and Sahin Aksoy,4 presented in a later issue 
some critical comments on my arguments. Since limitations of space did not 
allow me to address all the concerns that they raised in the “official” response,5 
I will in this chapter revisit the topic, and clarify some of the arguments I put 
forward in the original article. 
 
 

2. The Irrationality of Having Children 

 
In the article, I made two main claims, one concerning the rationality and the 
other the morality of human reproduction. I will start from the rationality 
thesis, and the points and arguments that Bennett, Holm, and Aksoy present 
against it. 
 

A. My Rational Case 
 

I claimed in the article that having children is irrational, 
 

• if (1) deliberately allowing the worst outcome of our actions is irra-
tional; 

• and if (2) having children allows the worst outcome. 
 
The first if-clause defines a notion called the “maximin” rule, and many 
people, including me, believe that it gives a good account of one type of 
rationality. This type of rationality is particularly applicable in this context, 
where we can create out of nothing the very possibility of the worst outcome. 
The second if-clause makes an assertion that we can interpret either empiri-
cally or conceptually. Both I and my three critics chose the conceptual route. 
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I argued that having children allows the worst outcome of our reproduc-
tive choices (the creation of a possibly bad life, where the alternative is no 
life), 
 

• if (3) the restriction of the analysis to the comparative value of life 
versus non-existence of possible future individuals, as experienced by 
themselves, makes good sense; 

• and if (4) some individuals would genuinely prefer non-existence to 
their own life. 

 
In defense of the first clause, I implied that the restriction makes good sense to 
me. In defense of the second, I referred to accounts of wrongful life cases, 
where individuals have themselves made the claim that they would rather not 
have been born at all. 

My practical conclusion in the article was modest: (5) “Possible parents 
could be told that, according to at least one philosopher, it would be all right 
for them not to reproduce at all.”6 This was my suggested “rational cure for 
prereproductive stress syndrome”—the state in which people want to have 
children and see it as a goal so important that almost everything in our 
collective power has to be done to grant their wish. 
 

B. “Not Strongly Irrational” 
 
Holm argues against (1) that deliberately allowing a low probability of the 
worst outcome is not irrational. He starts from the premise that to make my 
argument work I would need to regard the maximin rule as the only criterion 
of rationality. But if I do so, I should never, for fear of micro-organisms, eat 
food which has not been fully sterilized in an autoclave—something that Holm 
seems to think would be ludicrous. On the other hand, if I do not regard the 
maximin rule as the only criterion of rationality, I cannot defend directive 
counseling against having children. 

I have a very simple counter-comment to this. I do not regard the maxi-
min rule as the only definition of rationality. Nor do I need to do so, because I 
do not advocate directive counseling—a choice I tried to make clear by the 
cautious formulation of conclusion (5). So this point does not dent my view, 
although it would have been accurate against someone who actually claims 
that maximin is the only measure for rationality.7 
 

C. “Life Cannot Be the Worst Outcome” 
 

Aksoy argues against (2) that having children cannot bring about the worst 
outcome, because the worst possible outcome of reproductive choices is 
always non-existence. He refers to his own previously formulated view,8 
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according to which existence “is essential and prerequisite to everything good 
or bad, and deserves to be protected and respected.”9 He also quotes Spinoza, 
who in his work published in 1677 wrote: “No one can desire to be happy, to 
act well and live well, who does not at the same time desire to be, to act, and to 
live, that is to say, actually to exist.”10 

My primary reason for not being impressed by these statements in the 
present context is that they do not address choices before a being is or is not 
brought into existence. I can fully agree with Aksoy that human existence, 
once it is “here,” so to speak, is the basis of all experiences. I can also agree 
with Spinoza that being alive precedes desires concerning the content of one’s 
life (if this is what he meant). But I fail to see the relevance of these statements 
to the choice to reproduce or not to reproduce. All they demonstrate is that as 
the foundation of our experiences, life can have positive instrumental value to 
us, if our experiences are good. By the same token, it can have negative 
instrumental value to us, if our experiences are bad. It does not, however, have 
any value, good or bad, when it is not present. 
 

D. “The Role of Others Is Misrepresented” 
 
Holm has two main lines of argument against my claim (3). He sets off by 
stating that restricting our attention to the lives of possible future individuals 
does not make good sense. This is because the choice to reproduce or not to 
reproduce can also have an impact on the lives of others. The choice can affect 
the existing children of the potential parents. And if everyone decides to 
abstain, this can, among other things, decrease my future pension. 

Holm is obviously right in saying that the decision will affect the other 
children of the potential parents. But my restriction is based on the idea that 
the changes in their lives are of a different order from the impact of the choice 
on new individuals. Whatever the personal and social significance of having 
new siblings is, it does not create, out of nothing, the possibility of a life that 
the one living it would prefer not to have. The process of being born, on the 
contrary, does allow this possibility. This is why I think that giving priority to 
the interests of siblings, or indeed the interests of parents, in reproductive 
choices would in most circumstances be frivolous. 

Holm is also right in saying that my future pension could be smaller, if 
everybody abided by my rules, since this would eventually lead to a diminish-
ing population. Then again, this is speculation, as we do not know how other 
institutions would be arranged to adjust to the situation. Perhaps the salaries of 
midwives, pediatricians, and school teachers could be transferred gradually to 
the pensions pot. In any case, I would be ready, if necessary, to bear my share 
of the economic burden caused by this development. 

Holm also argues, taking the opposite angle and focusing on my remarks 
about John Rawls, that since rationality—as opposed to morality—centers on 
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the well-being of the decision maker, its scope cannot be extended to the plight 
of others. Rational agents as rational agents are not, he says, moved by the 
fate of others—so not, in reproductive choices, by the fate of the possible 
future individuals. 

This remark is brought on by my apparently ill-considered inclusion of 
Rawls’s theory of justice in the discussion. Although I tried to use his ideas 
merely as an illustration of the maximin rule in action, not as a part of my own 
argument, I seem to have misled at least one of my readers. Holm is absolutely 
right in saying that in the Rawlsian model rational individuals only think about 
their own good, not about the good of others. But there are other instances of 
maximin decision making in which other-regarding factors can enter the 
picture. The New York health authorities, for instance, arguably made a 
rational choice, when in 1947 they vaccinated five million people against 
smallpox, thereby guaranteeing the safety of the population of eight million, 
although forty-five people became seriously ill and four died as a conse-
quence.11 We can, I believe, talk about decisions like this in terms of maximin 
rationality without directly involving the interests of those making the choice. 
 

E. “Having Savior Siblings Is Rational” 
 
Bennett notes against my claim (3) that ignoring the interests of a potential 
child’s existing siblings does in certain circumstances seem irrational. A case 
in point is when these siblings suffer horribly from conditions that tissue 
transplants from the new individuals could cure or substantially alleviate. 
Producing these “savior siblings” would, according to my adopted account, 
seem rational. We could remove certain suffering by allowing only a slight 
possibility of suffering—surely an acceptable trade-off? 

Well, no. While I congratulate Bennett on her perceptiveness, I must also 
point out that such trade-offs are not in line with the maximin rule. The remark 
is good from the viewpoint of maximizing expected utility, which is another 
feasible way of construing what rationality means.12 But since the worst 
possible outcome of creating “savior siblings” is that there will be, in the end, 
two lives that those living them would prefer not to have (instead of just the 
already existing one), maximin rationality does not support this choice. 

I should perhaps add, though, that creating a “savior embryo” or “savior 
fetus” would escape this objection. If no one is, in the end, born, the worst 
outcome could, in my original sense, be averted. But we have to face some 
thorny questions if this route is taken—for instance, the question of instrumen-
talization, that is, using the unborn individual as a mere means to the ends of 
others. 

 

 



 Some Arguments For and Against Human Reproduction 171 

3. The Immorality of Having Children 

 
What about my thesis concerning the morality of human reproduction, and the 
objections presented to it by my critics? 
 

A. My Moral Case 
 
I also claimed in my article that having children is immoral, 
 

• if (6) bringing about avoidable suffering is immoral; 
• and if (7) having children has this effect. 

 
I took the first statement to be self-evidently true, and supported the second by 
specifying two senses in which it is, I believe, true. Having children brings 
about avoidable suffering 
 

• in the sense that (8) all human beings suffer at some point in their 
lives; 

• and in the sense that (9) potential parents cannot guarantee that their 
child’s life would not become at some point in time (physically, men-
tally, or socially) overwhelmingly miserable. 

 
My critics did not challenge the truth of these statements, but they did contest 
their ethical implications. 

Since I know that we can bring about suffering in many other ways be-
sides human reproduction, and since I understand that people’s views on 
having children differ considerably, my practical conclusion from premises (8) 
and (9) was even more modest than my inference from the analysis of 
rationality: (10) “In principle, and in an equal discussion between competent 
participants, my moral views may entitle me to reproach individuals who 
decide, or have decided, to have children. There is, however, seldom much 
point in my doing so.”13 

 
B. “(Nearly) Everybody Has an Interest to Exist” 

 
Aksoy and Bennett both dispute my claim (6)—that bringing about avoidable 
suffering is immoral—by arguing that it would be good for all, or at least most, 
potential individuals, to exist, and that to help them to come into being is 
always morally acceptable, despite the suffering produced as a side effect. 

According to Aksoy, allowing any suffering that our potential children 
can experience is right, because existence is in and of itself valuable, and non-
existence is the paragon of evil. In his view, it is “immoral to ‘sentence’ 
someone to non-existence while you have the chance to bring them into life.”14 



172 MATTI HÄYRY  

Bennett, in her turn, argues that bringing about some suffering is permissible, 
if good things in life depend on this. In her words, it “is in the interest of any 
child whose life will be likely worth living overall, that he or she is brought to 
birth.”15 

My main conceptual difficulty with these critiques is that I do not know 
who Aksoy and Bennett are talking about. Who exactly is the absent someone 
who is sentenced to non-existence; and who precisely is the unborn child 
whose interests would be served by bringing her to birth? How can we 
attribute experiences and interests to beings who have not existed in the past, 
do not exist now, and will possibly never exist in the future? 

Apart from this metaphysical problem, I have a couple of normative is-
sues to raise. Aksoy seems to say that even individuals whose lives would be 
utterly miserable—filled with suffering and nothing else—must be brought 
into existence, when we have that chance. If this is his message, I disagree, and 
so do many others.16 I think that to force suffering human beings to live would 
be inhumane. Aksoy’s view also implies that we should spend our entire lives 
trying to make babies. Women should aim to be with child all the time, and 
men should probably focus on perfecting the techniques of ectogenesis and 
male pregnancy. This is not an impossible idea, of course, but it is not one that 
is likely to have wide popularity, either. 

Bennett, on the other hand, resorts to the language of “worthwhile lives” 
(an expression, by the way, that I did not use in my original article). This is 
undoubtedly a good move in that it helps her to avoid the criticism leveled at 
Aksoy’s more stringent view. But drawing the line between “worthwhile” and 
“unworthwhile” lives in a universally acknowledged, or even widely accepted, 
way is not easy. So while Aksoy can be accused of committing himself to an 
absurdly stern view, Bennett defends a position which seems to require further 
specifications. 
 

C. “The Good of a Good Life Outweighs the Bad” 
 
Some tentative specifications are given in Bennett’s critique of my claims (7) 
and (8)—which state that since all lives contain some pain and anguish, 
reproduction allows suffering in the relevant moral sense. She argues, level-
headedly, that habitually banning otherwise good and useful activities just 
because some transient suffering ensues from them would be odd. Unless the 
suffering that reproduction causes is “great and overwhelming” or “so great as 
to outweigh the good of life,” we should enable and encourage “the experience 
of being alive.” As Bennett continues, we can take the “view that as long as 
life can be considered generally beneficial rather than generally harmful, 
creating this life is not immoral,” and “as long as the suffering a life contains is 
likely to be outweighed by positive experiences, choosing to bring such a life 
into being is morally acceptable.”17 
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The same logic applies, I suppose, to my claims (7) and (9). According to 
these, any human life can become, in Bennett’s terms, a “life not worth living.” 
The world is an insecure place, and many people suffer inordinately. This 
suffering can be due to physical, psychological, or social conditions, or it can 
be deliberately inflicted by other people. Parents cannot guarantee that their 
children will not fall victim to this kind of irreversible suffering at some point 
in the future, however healthy and happy they are when they are born. But 
Bennett’s objection to this could be that if the probability of suffering is very 
small, reproduction should, nevertheless, be allowed in the name of the good it 
produces in the majority of cases. She does not say this in so many words, but 
she could feasibly take this line. 
 

D. To Avoid Suffering or to Maximize Expected Net Good? 
 
Bennett’s remarks on various outcomes and probabilities introduce, as she 
acknowledges, an alternative account of morality to the one summarized in my 
claim (6). Instead of trying to check avoidable suffering we should, according 
to her, attempt to maximize the balance of good experiences over bad. In terms 
of ethical theory, hers is, of course, a viable option. But why should it be 
adopted in the current context? 

Bennett’s argument appears to be that my view, if taken to its conclusion, 
would lead to absurd recommendations. She writes: “If Häyry really believes 
that the morally preferable course of action is one which avoids suffering 
where this is possible it seems that he should be encouraging not only the 
avoidance of human reproduction but also the ending of existing human lives 
including his own.”18 

I agree that if the same rules applied to all possible and all actual human 
beings, Bennett’s corollary would be inescapable. I do not, however, believe 
that this is the case. We should allow individuals who already exist, and who 
are capable of assessing the value of their own lives, to decide for themselves 
whether they would like to continue their lives or not. This applies to all 
autonomous human beings. In addition, we should, as a general rule, allow 
other individuals who exist and who are in some sense aware of their existence 
to continue their existence. This applies to all beings who fulfill the “aware-
ness” criterion of moral personhood.19 And even beyond this, we should 
probably make a distinction between all individuals that exist and the elusive, 
fictional entities that do not and will not ever exist.20 

If these divisions are made, my outlook regarding the immorality of re-
production does not commit me to the view that existing people should kill 
themselves en masse. And this means that I do not need to extend the morality 
of maximizing expected net good, whatever its appeal in other areas, to 
reproductive decision making. 
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4. Summary and Conclusions 

 
I have argued in this chapter that if to allow the worst outcome of our actions 
is irrational, and if to cause suffering is immoral, then to have children is 
irrational and immoral. I have also spelled out the premises of my argument, 
and claimed that they remain intact in the face of the objections presented by 
Bennett, Holm, and Aksoy. 

I have not argued—either here or in my original article in the Journal of 
Medical Ethics—that the accounts of rationality and morality I have evoked 
are the only ones. All I have said is that to apply the maximin rule to 
reproductive choices makes good sense, because in these choices we can 
actually refrain from creating beings whom we can harm merely by creating 
them. Nor have I argued—here or originally—that anyone should give would-
be parents directive anti-natal counseling. All I have implied, by arguing that 
abstinence is a rational and moral choice, is that no one should probably give 
them directive pro-natal counseling, either. 

In the light of these observations, I still believe that it would be all right 
for people not to reproduce. And I still think that people would not be horribly 
manipulated if someone told them this. 
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DOES THE BABY-SELLING OBJECTION TO 
COMMERCIAL SURROGACY MISUSE  

IMMANUEL KANT? 
 

Stuart Oultram 
 
 

1. Introduction 

 
Does the baby-selling objection to commercial surrogacy misuse Kant? In this 
chapter I suggest that there are strong reasons for suspecting that it does. The 
chapter is split into two sections. In the first section, I briefly explain both how 
the baby-selling objection to commercial surrogacy is generated, and how that 
objection is founded upon Kantian moral philosophy. In the second section I 
move on to examine whether or not this appeal to Kant constitutes a misuse of 
his ideas. 
 
 

2. What is the Baby-Selling Objection to Commercial Surrogacy? 

 
The baby-selling objection to commercial surrogacy originates from the fact 
that upon completion of the arrangement the commercial surrogate mother, 
unlike her non-commercial counterpart, receives payment beyond that required 
to cover her expenses: she financially profits from her role in the arrangement. 
Yet to its critics this feature of commercial surrogacy arrangements represents 
more than just a procedural one, it represents a moral one. In short, this is the 
very reason commercial surrogacy is held to be morally unacceptable. 

The reason why critics claim this is based upon the belief that the extra 
profit-creating payment which the commercial surrogate enjoys constitutes a 
payment for the child itself. As a consequence because commercial surrogacy, 
according to its critics, results in the sale of babies, commercial surrogacy is, 
like any other practice that involves the sale of human beings, morally 
objectionable.1 As Sara Ann Ketchum notes, “The most straightforward 
argument for prohibiting baby-selling is that it is selling a human being and 
that any selling of a human being should be prohibited because it devalues 
human life and human individuality.”2  

In this respect commercial surrogacy, to its critics, is no different from a 
practice like slavery, in so much as those participating in commercial 
surrogacy—the commissioning couple (the eventual parents of the child), the 
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commercial surrogate (the woman who carries the fetus and gives birth to the 
child), and the commercial surrogate agency (which administers the arrange-
ment)—are conceiving of, or treating, the commercial surrogate child as a 
thing rather than as a person.  

Given the above, it should come as no surprise that the Kantian under-
pinnings of the baby-selling objection lie within Kant’s second formulation of 
the categorical imperative, the formula of the end in itself, which commands us 
to “act in such a way that you always treat humanity, whether in your own 
person or in the person of any other, never simply as a means, but always at 
the same time as an end.”3 

It is the distinction between persons and things which the formula of the 
end in itself encapsulates, and the reason why we should avoid treating persons 
in the same way we treat things, that resonate within the baby-selling 
objection. According to Kant, things are objects of inclination whose value is 
dependent entirely upon external factors. For example, an automobile is a 
thing, or object of inclination, the value of which is entirely dependent upon its 
ability to fulfill the function for which it has been designed: namely, getting 
people from point A to point B. As a consequence if it is unable to fulfill this 
function, due to a damaged engine for example, its value is substantially 
reduced to the point where it may become necessary to dispose of it. In such a 
situation it becomes valueless. This is what it means to be a means to an end. 
By contrast an end in itself is something the worth of which is an intrinsic part 
of it. That is to say that simply by existing, an end in itself is valuable. As 
Allen Wood nicely illustrates, 
 

when people bow their heads or doff their hats to their country’s flag or 
to a religious object, they may have no end to be effected, except perhaps 
the successful performance of the gesture …. But they certainly do act for 
an end, namely, the value of the revered object. It is for the sake of this 
value that they perform the act of respect.4  
 

For Kant, persons are ends in themselves and so should be treated as 
intrinsically valuable. As he states, 
 

Rational beings ... are called persons because their nature already marks 
them out as ends in themselves—that is, as something which ought not be 
used merely as a means—and consequently imposes to that extent a limit 
on all arbitrary treatment of them (and is an object of reverence).5 

 
Briefly, the reason for this is that while a thing’s value depends entirely upon 
the value exterior agents, typically human beings, invest in it, human beings, 
or persons, are capable of self-motivation. That is to say, we posses our own 
goals, motivations, and aspirations, and we regard persons as being intrinsi-
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cally valuable, and so regard ourselves as being intrinsically valuable. 
Consequently Kant notes:  
 

This is the way in which a man necessarily conceives his own existence 
[as an intrinsically worthwhile end in itself rather than a value-dependent 
means to an end]: it is therefore so far a subjective principle of human 
actions. But it is also the way in which every other rational being con-
ceives his existence on the same rational ground which is also valid for 
me; hence it is at the same time an objective principle.6  
 

That is to say that if we think that we are, and should be regarded as being, 
intrinsically valuable ends in ourselves, we should regard everyone else in the 
same way. 

So if we take, for purposes of illustration, the practice of slavery, we can 
clearly see what Kant means. What makes the practice of slavery wrong is the 
fact that human beings are bought and sold by others who then treat them as 
property. In addition, as a slave your will, freedom to act, and freedom to 
follow your aspirations are subsumed by the will of another being. In Kantian 
terms a slave is treated as a means to an end or an object of inclination whose 
value is dependent upon being able to fulfill the task for which he or she has 
been bought. However, the slave is a human being and as such constitutes a 
person in so much as she possesses all the qualities which mark her out as an 
intrinsically valuable end in itself. Consequently, because it is wrong to treat 
an end in itself as a means to an end, it is wrong to treat a human being as a 
slave.  
 
 

3. How does the Baby-Selling Objection to Commercial Surrogacy 

Misuse Kant? 

 
As we have seen, the baby-selling objection to commercial surrogacy, through 
its invocation of Kant, creates a powerful, and deeply negative, image of 
commercial surrogacy. As a result, it also lays a definite moral charge against 
those who participate in such arrangements: namely that they are treating 
babies not as intrinsically valuable human beings, but as a commodity to be 
made and sold to order. Commercial surrogate babies are, to use Kant’s 
terminology, treated as objects of inclination or as a means to an end whose 
value is dependent only upon fulfilling that end.  

Yet the problem is that it remains unclear whether this characterization of 
commercial surrogacy is an entirely accurate or fair one. Consequently, it also 
remains unclear whether the linked moral charge that commercial surrogacy 
contravenes the formula of the end in itself is an entirely accurate or fair one 
either. 
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To contravene the formula of the end in itself, those participants within 
the commercial surrogacy arrangement must conceive of the eventual 
commercial surrogate child in a certain way. However, despite the limitations 
of current empirical data, I would argue that it remains unclear whether the 
participants do in fact conceive of the surrogate child in the way in which 
advocates of the baby-selling objection claim that they do. The reason for this 
will become apparent if we take a look at each participant in turn—the 
commissioning couple, the commercial surrogate mother, and the commercial 
surrogate agency. 

Beginning with the intentions of the commissioning couple, they are, I 
think it is fair to say, likely to be just like those of any other couple, irrespec-
tive of their chosen method of reproduction: namely, to have a child, to found 
a family, and to be parents. In this respect the commercial surrogate child, 
indeed any child, will be a means to an end in so much as it represents the 
means by which its parents fulfill their desire to be parents. Yet typically 
parents do not disrespect the humanity of their children, because the most 
fundamental part of being a parent is to allow and encourage your child to 
reach its full potential. In this respect, to their parents, children are never 
merely a means to an end. As John Robertson notes:  
 

The mere presence of selfish motives does not render reproduction im-
moral, as long as it is carried out in a way that respects the child’s inter-
ests. Otherwise most pregnancies and births would be immoral, for peo-
ple have children to serve individual ends as well as the good of the child. 
In terms of instrumentalism, surrogate motherhood cannot be distin-
guished from most other forms of reproductive situations.7 

 
Therefore, unless there is some peculiar facet within the psychological make 
up of the commissioning couple which makes them prone to disrespect the 
humanity of their child, I think it would be reasonable to conclude that the 
commissioning couple does not break Kant’s rule any more than any other 
parent does. 

With regard to the commercial surrogate mother, I think it would be fair 
to say that her motives for having the child will be different to those of most 
other pregnant women, in so much as she becomes pregnant with a child that is 
not her own. So what are these other motives? In his study of commercial 
surrogates Philip Parker highlighted the following motivational factors in a 
woman’s decision to become a commercial surrogate:  
 

Several factors appear to have a complementary relationship in determin-
ing each applicant’s decision to be a surrogate mother, including 1) the 
perceived desire and need for money, 2) the perceived degree of enjoy-
ment and desire to be pregnant, and 3) the perception that the advantages 
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of relinquishment out-weighed the disadvantages. This last factor con-
sisted of two motivational components. First, the women often expressed 
a strong wish to give the gift of a baby to a parent who needed a child. 
Second, the women felt (often unconsciously) that surrogate motherhood 
would help them master unresolved feelings they had regarding a loss of 
a foetus or baby through abortion or relinquishment. I should note that in 
89% of the women who said a fee was a necessary condition, it was never 
a totally sufficient reason for being a surrogate.8 

 
However, in her study of commercial surrogate mothers, Elizabeth Roberts 
highlights the fact that many commercial surrogates felt that in being asked to 
carry and care for the commissioning couple’s child they were undertaking a 
sacred duty and that the child they were carrying was very special indeed. As 
Roberts notes: 
 

Still another surrogate spoke of the “sacred trust” that a surrogate mother 
was given in being commissioned to carry a baby …. “You get what you 
pay for. You can’t enter into it in the spur of the moment. Making a baby 
is a beautiful and sacred thing …. If someone says ‘I’m going to carry 
this baby for you,’ it’s as sacred of a trust as you can make.”9  

 
Given this, I do not think it would be unreasonable to say that some commer-
cial surrogate mothers are guilty of thinking of the child they carry purely as a 
means to some other end, such as the means to relieve guilt, and not as an end 
in itself. However, at the same time, it would also be reasonable to conclude 
that there are going to be some commercial surrogate mothers who do not 
conceive of the child in this way, or whose motivations occupy the middle 
ground in so much as they acknowledge they have a responsibility toward the 
child they carry, while at the same time also acknowledging that the child will 
help them go on holiday this year. Therefore, I think it would be fair to say that 
there is a question mark over the commercial surrogate as to whether or not 
she is guilty of breaking Kant’s imperative.  

Assessing whether or not the commercial surrogate agency contravenes 
Kant’s imperative is problematic because I have yet to find any empirical data 
on the motivations of those who work for commercial surrogate agencies. 
However, I would speculate that when it comes to the motivations of agencies, 
we are going to get a very similar sort of result to the motivations of 
commercial surrogates. We can reasonably expect that some agencies are 
going to be motivated by profit margins (assuming of course they are not 
charitable or not-for-profit organizations), while some will believe that what 
they are engaged in is special work and will care deeply about all the 
participants, including the commercial surrogate child, while some will have a 
mixture of motives some of which may well contravene the formula of the end 
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in itself. As such I think it reasonable to conclude that there is a similar sort of 
question mark hanging over commercial surrogate agencies to the one which 
hangs over commercial surrogate mothers. However, as I noted earlier, it may 
not necessarily matter if these motivational question marks remain. 

So if we were to assume that commercial surrogate mothers, and agen-
cies, have a mixture of motives, this in and of itself would not be sufficient to 
justify the assertions of the baby-selling objection: namely, that it constitutes 
an infringement of the second formulation of the categorical imperative. This 
is because there are instances in which people can be treated as a means to an 
end without triggering an infringement of the formula of the end in itself, as 
Maxwell Charlesworth illustrates: 

  
It is not easy to formulate the principle [the formula of the end in itself] 
appropriately since there are clearly occasions where it is quite moral to 
employ another person to perform some services for reward. For example 
I can employ someone to carry bricks for me or dig trenches … without 
necessarily using or exploiting that person as a means to an end or using 
him or her as a thing or instrument.10  
 

So in cases where commercial surrogate mothers, and agencies, have mixed 
motives, this may be acceptable so long as neither is guilty of treating the child 
solely as a mere means to an end. In this respect, commercial surrogate 
mothers might, from a motivational point of view, be like nannies who love 
their charges but who nevertheless will not do the job for that love alone. 
Commercial surrogacy agencies might be like dating agencies that help bring 
people together, but that still have overheads to cover. 

Although, if it were the case that in fact the motives of commercial sur-
rogates, and agencies, were wholly selfish, and therefore involved conceiving 
of the child as being merely a means to an end, then it might be reasonable to 
conclude that there has been a breach of Kant’s imperative. Yet, to my mind, 
this would still leave a question mark over whether or not the fact that some 
commercial surrogate arrangements might be guilty of contravening Kant’s 
imperative is enough to justify the baby selling objection in its typical form, 
that is, that the practice of commercial surrogacy is wrong because it 
contravenes Kant’s imperative. 

However, at this point I would argue that, to my mind, any infringement 
on behalf of the surrogate or agency could be thought of as not in fact 
mattering enough morally to sustain the baby-selling objection in its typical 
form. The reason for this is that of the three participants within the arrange-
ment, the relationship which would seem to count the most morally, and where 
no infringement of Kant’s imperative can occur, is in relation to the motives of 
the commissioning couple, who as we have already seen are unlikely to be 
guilty of disrespecting the child’s humanity.  
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After all, it will be with the commissioning couple that the child will 
spend the rest of its life, and it will be the commissioning couple, as the child’s 
parents, who will subsequently have the most influence over that child’s life. 
By contrast, the involvement of the agency and the surrogate with the child, 
and so the time they spend treating the child’s humanity as a means only 
(assuming they do) is relatively short. As long as they fulfill their side of the 
arrangement and ensure that the child is conveyed safely to the commissioning 
couple, which of course is in their interests, it would not, I think, be unreason-
able to argue that it does not matter whether they conceive of the child as a 
means only, or at the same time as an end in itself. In this respect, we could 
argue that we should only apply the formula of the end in itself to the 
commissioning couple, because the commercial surrogate agency and mother 
do not matter enough morally to warrant the application of the formula of the 
end in itself (although I acknowledge the fact that Kantians are unlikely to find 
this argument entirely satisfactory). 

 
 

4. Conclusion 

 
As we saw in section one, in claiming that commercial surrogacy contravenes 
the formula of the end in itself, the baby-selling objection to commercial 
surrogacy lays a powerful moral charge at the feet of the commissioning 
couple, the commercial surrogate mother, and the commercial surrogate 
agency. Yet, as we saw in section two, this charge may first of all be false in so 
much as it involves false assumptions, especially with regard to the commis-
sioning couple, about the motives of those involved. Second, even when it is 
correct about the motives of those involved it is unlikely to be correct in every 
instance. 

In this respect although the baby-selling objection to commercial surro-
gacy, in its typical form, may not misuse Kant I would argue that its invocation 
of him does not obviously yield the kind of blanket moral condemnation of 
commercial surrogacy that advocates of the baby-selling objection, in its 
typical form at least, want. 
  
 

NOTES 

 
1. See Elizabeth Anderson, “Is Woman’s Labour a Commodity?” Philosophy and 

Public Affairs, 19:1 (Winter 1990), pp. 70–92.  
2. Sara Ann Ketchum, “Selling Babies Selling Bodies,” Feminist Perspectives in 

Medical Ethics, eds. Helen Bequaert Holmes and Laura Martha Purdy (Bloomington: 
Indiana University Press, 1992), pp. 284–294, at p. 286.  

3. Immanuel Kant, The Moral Law: Groundwork of the Metaphysic of Morals, 
transl. H. J. Paton (London: Routledge, 1948), p. 91. 



STUART OULTRAM 184

4. Allen Wood, “Humanity as End in Itself,” Kant’s Groundwork of the Meta-
physics of Morals: Critical Essays, ed. Paul Guyer (New York: Bowman and 
Littlefield, 1998), pp. 165–188, at p. 171. 

5. Immanuel Kant, The Moral Law, p. 90, Kant’s emphasis. 
6. Ibid., p. 91, Kant’s emphasis. 
7. John A. Robertson, “Surrogate Motherhood: Not So Novel After All,” The 

Ethics of Reproductive Technology, ed. Kenneth D. Alpern (Oxford: Oxford University 
Press, 1992), pp. 45–56, at p. 51. 

8. Philip Parker, “Motivation of Surrogate Mothers: Initial Findings,” American 
Journal of Psychiatry, 140:1 (January 1983), pp. 117–118, at p. 118. 

9. Elizabeth Roberts, “‘Native’ Narratives of Connectedness: Surrogate Mother-
hood and Technology,” Cyborg Babies: From Techno-Sex to Techno-Tots, eds. Robbie 
Davies-Floyd and Joseph Dumit (London: Routledge, 1998), pp. 193–211, at p. 198. 

10. Maxwell Charlesworth, Bioethics in a Liberal Society (Hong Kong: Cam-
bridge University Press, 1993), p. 79. 
 



 
 

Fifteen 
 

PROZAC, AUTHENTICITY, AND  
THE ARISTOTELIAN MEAN 

 
John McMillan 

 
 

1. Introduction 

 
There is a tendency to think that the main way in which philosophy can 
contribute to bioethics is by encouraging people to formulate arguments for 
moral positions. This is an important aim: by thinking more critically about the 
reasons for moral beliefs, inconsistencies and inadequate justifications can be 
revealed.  

One other way in which philosophy can contribute to bioethics is by 
explicating aspects of our moral psychology. For example, philosophical 
theories of moral responsibility can be used to unpack the assumptions implicit 
within the compulsory treatment of those with mental illness. Another 
important contribution of philosophy is to explicate what is behind our 
preferences about what makes our lives worth living. An important application 
of these ideas is to the impact that psychotropic medications might have upon 
how people assess their well-being. This chapter will demonstrate how 
philosophical explications of well-being can be applied so as to help interpret 
psychological change that is causally related to medication. 

In Listening to Prozac, Peter Kramer1 raises questions that should con-
cern all those who are interested in what new psychiatric medications might 
mean for how we understand ourselves. Some of these questions concern the 
personality changes that he observed in some of the patients that he treated 
with Prozac. Kramer also expresses some frustration at the fact that ethicists 
have written so little that can be of help when thinking through such changes. 

While he is right that ethicists have been of little help, there are some 
useful threads of moral theory that can help to unpack these questions. In 
particular, there has been a renewed interest in the philosophy of “well-being,” 
and some of the points made in this debate are useful for thinking through 
personality change and Prozac. 

One of the features of recent welfare theories has been an acknowledg-
ment of the importance of life and its experiences being real or veridical. Most 
of these theories illustrate this importance with thought experiments about 
clearly unreal or non-veridical experience that suggest that there is something 
important missing from a life that consists of only these experiences. There is 
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also an obvious connection here between some of Peter Kramer’s worries 
about Prozac and worries shared by thinkers such as Carl Elliott and Walker 
Percy.2 

Although welfare theories stress the importance of authenticity, they 
often do not give us much guidance about what happens when experiences fail 
to be real, veridical, or authentic. It is at this point that I think we might borrow 
some ideas from Aristotle. He believed that the virtuous person is one whose 
emotional reactions to the world are in harmony with their doing the right 
thing and thinking the right thing. What I want to propose is that one way that 
experiences can become inauthentic is when our passions or emotional 
reactions cease to be in harmony with our conception of the kind of person that 
we are. 

I think this is an important issue, both for accounts of well-being and also 
for those people who are worried about the implications for authenticity of 
some psychiatric medications. To explore this further, I will begin by outlining 
Peter Kramer’s description of one woman’s response to Prozac. Then I will 
consider what implications the changes Kramer observes might have for our 
understanding of personal identity. The third section will draw upon points that 
have been made about the importance of authenticity for well-being. It is in 
this section that I will outline an Aristotelian account of inauthenticity. In the 
fourth section I will consider what I think are some of the stronger objections 
to this line of thought. While I will not be arguing for a moral conclusion, I 
will be showing how explicating concepts gives us a better understanding of 
important questions.  

 
 

2. Tess 

 
Tess contacted Peter Kramer for treatment of her clinical depression. Her 
childhood had been particularly harsh in that she had taken primary responsi-
bility for looking after her nine siblings. Her need to provide a family 
environment for her siblings continued after her marriage at the age of 
seventeen, with the effect that pressure was exerted upon this relationship. 
Kramer creates an image of a person whose upbringing was lacking in many 
important ways and who still managed to respond with responsibility beyond 
her years. Her ability to manage in the face of huge challenges is one of the 
keys to understanding the changes that occurred when she took Prozac. 
Although Tess had not been given a great start in life she pursued a successful 
career as an administrator in a large corporation, as well as continuing to care 
for her mother. She presented to Kramer with depression that had lasted for 
several months. Although she was a very successful person in many aspects of 
her life, she did not consider herself so successful in her personal life. 
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A colleague referred her to Kramer after an unsuccessful course of psy-
chotherapy. Kramer originally prescribed imipramine, but symptoms of her 
depression persisted, and there were some side effects from the medication. 
When Prozac was released by the US Food and Drug Administration, Kramer 
asked Tess whether she would like to try it. After two weeks of her taking 
Prozac, Kramer observed marked changes in Tess’s behavior. 
 

In retrospect, she said, she had been depleted of energy for as long as she 
could remember, had almost not known what it was to feel rested and 
hopeful. She had been depressed, it now seemed to her, her whole life. 
She was astonished at the sensation of being free of depression.3 

 
Tess’s improved mental state resulted in many other changes in her lifestyle: 
she started dating men, she found that people approached her much more 
readily, the nature of her relationships changed. Her work also became more 
satisfying. She was able to handle the stress of tough negotiations better and 
not take conflict within her work environment personally. Kramer was amazed 
at the degree to which Tess’s life improved. 
 

I had never seen a patient’s social life reshaped so rapidly and dramati-
cally: low self-worth, competitiveness, jealousy, poor interpersonal skills, 
shyness, fear of intimacy—the usual causes of social awkwardness—are 
so deeply ingrained and so difficult to influence that ordinarily change 
comes gradually if at all. But Tess blossomed all at once.4 

 
The main reason why Kramer is impressed by the efficacy of Prozac is its 
ability to help with these deeply held habits and skills, all of which are 
important parts of an individual’s personality. This sort of change is not typical 
for those taking antidepressants and seems to have surprised Kramer. Initially 
he prescribed Prozac for the usual reason, to help terminate depression and to 
return Tess to her premorbid self. However, the change that occurred was a 
transformation rather than a restoration. 

So the aim of Kramer’s treatment was to return Tess to her “normal” state 
of mind. Yet for her, Prozac had much wider effects. It had many positive 
effects over many areas of her life. It influenced the management style in her 
work, her relationships with men, and the way in which she handled difficult 
aspects of her past. 

When an anti-depressant has the effect of lifting strong depressive affect, 
this can be a release from a burden that the person has been carrying. Tess 
described the “astonishing” feeling of being free from depression. It is also 
plausible to think that it would be difficult for her to imagine a time when she 
was not burdened in this way. Kramer does not confine his claims about Tess 
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to this modest thesis. He also makes claims about Prozac’s ability, for a 
significant minority of patients, to transform their sense of self. 
 

I believe that Tess’s story contains an unchronicled reason for Prozac’s 
enormous popularity: its ability to alter personality. Here was a patient 
whose usual method of functioning changed dramatically. She became 
socially capable, no longer a wallflower but a social butterfly.5 

 
If a person has been depressed for a long period of time it would be usual to 
expect that this would result in their being perceived as having and experienc-
ing a different sort of personality. Still, this does not amount to an ability to 
transform an individual’s sense of self. In the following passage Kramer makes 
explicit his thesis about the self. 

 
When one pill at breakfast makes you a new person, or makes our patient, 
or relative, or neighbor a new person, it is difficult to resist the sugges-
tion, the visceral certainty, that who we are is largely biologically deter-
mined.6 

 
Gradually Kramer took Tess off Prozac. She had been off Prozac for a period 
of about eight weeks when she contacted Kramer to see if she could resume 
taking the medication. Tess had started to believe that some feelings 
characteristic of her ailment had begun to return: she had less confidence, and 
increased feelings of vulnerability. These feelings were not sufficient for 
considering Tess to be getting unwell again; they were feelings that she 
associated with her “old personality.” In fact, her attitude toward the person 
that she is when on Prozac raises profound questions about the nature of 
personal identity and notions of the self. 
 
 

3. Prozac and Personal Identity 

 
Tess said 
 

“I am not myself.” I found this statement remarkable. After all, Tess had 
existed in one mental state for twenty or thirty years; she then briefly felt 
different on medication. Now that the old mental state was threatening to 
re-emerge—the one that she had experienced almost all her adult life—
her response was “I am not myself.” But who had she been all those years 
if not herself?7 

 
If it is possible for a medication radically to transform who it is that somebody 
thinks they are, this raises deep questions about the nature of identity and its 



 Prozac, Authenticity, and the Aristotelian Mean 189 

relationship to the brain. However, it is difficult to know how to take this claim 
about a change in identity. On one of the standard theories of personal identity, 
Kramer’s claim is hard to understand. In his paper “Personal Identity,” Derek 
Parfit gives the following analysis: “X and Y are the same person if they are 
psychologically continuous and there is no person who is contemporary with 
either and not psychologically continuous with the other.”8 

In one way Tess has not been psychologically continuous. The kind of 
personality that others attribute to her and that she attributes to herself changed 
when she started taking Prozac. The complicated part of Parfit’s analysis is 
how he describes psychological continuity. He identifies a number of factors 
involved in ascriptions of identity, the most important of which is memory. 
The original question that Parfit seeks to address is, how do we know that a 
person is the same person at another time? So if a person had the same 
memories, believed that these events happened to them and that they really 
happened, we would count this as evidence of them being the same person. 
Before she took Prozac, Tess had some of the same memories that Tess after 
taking Prozac does. Thus if we accept that memories play an important role in 
psychological continuity, then we have good grounds for believing that after 
Tess took Prozac she was still the same person. 

The confusion here lies between the issue of “What sort of person do I 
want to be?” and “Who am I?” When Tess says that she is not feeling herself, 
she is saying that she is not the person that she can be when she is helped along 
with Prozac. The person that she was before taking Prozac is undoubtedly the 
same person. Perhaps even at that time Tess was not happy with the person 
that she was. She may have been irritated with things about her life, so when 
she has the ability to get on top of her depressive affect through Prozac, and to 
do something about these habits, she is becoming the person that she would 
prefer to be. When she does this her personality has changed in some way. 
Furthermore, her personality changes because it is something that she desires 
and has striven towards. Thus she could quite plausibly change who she is in 
this way, without negating who she was before. 

It is quite possible that prior to taking Prozac Tess was not aware of any 
other way that she would like to be. The fact that she ended up in relationships 
that were not fulfilling may have been something about herself that she simply 
accepted. So she may never have thought that at another time she could be 
someone else. If this is the case then at that time she is who Tess is. The fact 
that at an earlier time she identified with a different sort of personality does not 
negate the fact that at an earlier time she was the same Tess. In fact Kramer 
describes how the new Tess came to describe the old Tess as mildly ill. So 
presumably if the old Tess accepted who she was at that time then she was 
making some sort of mistake. 

Kramer talks about his discomfort with the apparent ability of Prozac to 
transform his patients’ personalities. He notes that for some patients it can be 
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an alienating (he uses “dislocating”) experience suddenly to find themselves 
transformed.9 He does make a comment that suggests he would agree with my 
reading of personality change: “Tess used her change in mood as a springboard 
for psychological change, converting pain into perspective and forgiveness.”10 

Here it sounds as if Kramer attributes Tess’s change in personality to her 
ambition and motivation. The depression (which Prozac lifted) was limiting 
the degree to which Tess could be the sort of person that she wanted to be. 
That is, the absence of depression enabled Tess to work through the pain 
associated with her past and to forgive those who had caused her that pain. 

While I do not think that the changes in personality that Tess and others 
have experienced on Prozac raise concerns about anyone’s becoming, literally, 
a different person, I do think that there are other interesting questions that such 
changes raise. Although the new Tess may be psychologically continuous with 
the old Tess, there is still the vexed question of whether we should help people 
be better than well. Tess is not clinically depressed, hence to prescribe 
medication cannot be considered an attempt to return her to her premorbid self. 

A satisfactory answer as to whether or not Kramer should give Tess more 
Prozac should consider a number of factors. If Kramer gives Tess Prozac when 
she is not unwell so that she can become better than well, is he acting any 
differently from the person who sells amphetamines on the street corner? What 
would this kind of role mean for the medical specialty of psychiatry? If we 
decided that it is acceptable to prescribe people Prozac when they are not, 
strictly speaking, unwell, and if other people respond to Prozac in the same 
way that Tess has, does this mean that we should make Prozac much more 
readily available, perhaps to the extent that we can buy it off the supermarket 
shelves? If we did this, could America and Britain become nations filled with 
Dale Carnegies and Richard Bransons? How long does Tess want to take 
Prozac for and is she aware of the risks? 

All these questions are important, but I need to put them to one side for 
the time being. The central question that I want to consider is: might 
prescribing Prozac to Tess make her happier but inauthentic? 
 
 

4. Authenticity and the Aristotelian Mean 

 
I mentioned at the start of this chapter that I wanted to draw upon observations 
from the philosophy of well-being. One plausible theory of well-being is 
hedonism. It states that what it is that produces value in our lives is happiness. 
Those elements of our lives that produce happiness for us can thereby be 
considered constituents of our well-being. 

Hedonism does imply that psychiatric treatments that make us happier do 
make our lives go better. It does appear that on a hedonistic account Prozac 
makes Tess’s life go better for her. However, this is not the main point that I 



 Prozac, Authenticity, and the Aristotelian Mean 191 

want to raise here. Rather it is one of the objections to hedonism that will be 
useful for unpacking the question of authenticity and Tess’s well-being. 

There are different versions of hedonism, and while I do not want to go 
into too much detail here, there is one important feature of some versions that I 
need to mention. In its simpler versions, happiness is understood as consisting 
simply of pleasurable mental states. A number of philosophers think that this 
version of hedonism fails to capture the importance for well-being of our 
experiences being real. In other words it is not sufficient that our lives involve 
pleasurable mental states; we also want to be a certain kind of person and do 
things that we think are valuable. 

In Anarchy, State, and Utopia, Robert Nozick developed this objection 
with his example of the “Pleasure Machine.”11 This device attempts to show 
that we not only desire experiences to be good, but that we also require that 
they be real: 
 

Superduper neuropsychologists could stimulate your brain so that you 
would think and feel you were writing a great novel, or making a friend, 
or reading an interesting book. All the time you would be floating in a 
tank with electrodes attached to your brain. Should you plug into this 
machine for life, preprogramming your life’s experiences?  

 
Note that Nozick asks us whether we would choose to live our lives in the 
experience machine, and not merely whether we would choose to spend an 
hour or two in it after dinner. If we changed the scenario so that bars housed 
experience machines and patrons could plug into the machine for a couple of 
hours and then hop into taxis to go home (presumably it would be disorienting 
for a while after being plugged in) then we would have quite different 
intuitions about it. In fact being able to know what it would be like to do things 
which I will never actually be able to do, such as racing for Ferrari in the 
Italian Grand Prix, may be something which makes my life go better. 

The point of the experience machine example is that we not only desire 
certain experiences, but that it is also important that we really are a certain 
type of person and that these experiences happen to us. Nozick’s conclusion is 
“what we desire is to live (an active verb) ourselves, in contact with reality.” 
Since the experience machine provides us with the best of experiences, what 
seems to be missing is the importance of the causes of our experiences. 

The experience machine produces good experiences in such an artificial 
way that we can have little doubt that its experiences are unreal. How, if at all, 
can we know when the experiences that we have while taking a drug such as 
Prozac fail to be authentic? 

One line of thought would be to suggest that experience is inauthentic 
when it is inconsistent with an individual’s sense of who they are. By an 
individual’s sense of who they are, I mean something different from the 
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philosophical notion of personal identity. By an individual’s sense of self I 
mean an individual’s conception of who they are or of what sort of person they 
are. 

Typically, if you were to ask a person what sort of person she is, she 
would tell you about some of the things that she likes doing, where she is from, 
what is important to her, and what she has done in the past. Describing 
yourself as a kind of person, then, seems to involve creating a set of descrip-
tions each of which captures an aspect of your identity. We can describe this 
set of descriptions as an individual’s narrative about the person that she is. So, 
experience can become inauthentic when it is inconsistent with an individual’s 
narrative about the person that she is. In Welfare, Happiness, and Ethics, 
Wayne Sumner offers an example that helps to illustrate the point nicely: 
 

Asta keeps a diary. She has received a letter informing her that her son 
has been killed in the war and reassuring her that he died quickly, without 
pain. She records the comfort she has derived from this reassurance: 
“You can bear your children dying. What is unbearable is to think of 
them suffering, to think of that particular person, the child you carried, 
bleeding and in agony.” Later she is visited by the sergeant who found 
her son on the battlefield and carried him back to the lines, and who 
knows the true circumstances of his death. She writes of that encounter: 
‘I would have given ten years of my life to have been able not to ask. But 
bargains like that can’t be made. Either you’re the sort of person who can 
hide from things or else you’re not. I’d rather be so unhappy I want to 
die, and see the facts and look them in the face, than delude myself.’ She 
asks the sergeant to tell her the truth.12 

 
For Asta, to live more happily but in an ignorant way fails to comply with her 
narrative about the kind of person that she is. There are related although 
distinct ways in which her experience may fail to be authentic. If Asta decided 
against asking the sergeant about her son’s death and lived more happily, she 
would be in a situation in which her reactions to the way in which her son died 
would be reasonable given what she (falsely) believes to be the circumstances 
surrounding his death. Falsely believing that her son died painlessly was 
unsustainable for Asta. Of course, this is something that other people may be 
able to deal with, and for them it may be possible not to ask the sergeant the 
truth. It is also possible for experience to fail to be authentic because our 
reactions to certain events are reactions that fail to conform to our conception 
of the sort of person that we are. If Asta had taken a drug before asking the 
sergeant about how her son had died and found, upon hearing the awful truth, 
that she was not upset or did not care, then she might think that the drug had 
caused her normal reactions to lived events to become inauthentic. 
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So, there are normative constraints involved in the assessment of our 
reactions to things that happen to us. In order for experiences to be authentic 
our reactions must fit within normative constraints for the person involved, and 
an important determinant of these constraints is the kind of person that this 
person thinks she is. 

The idea that there is something important about the reactions that we 
have to lived events is one that can be traced back at least as far as Aristotle. In 
the Nicomachean Ethics, Aristotle is concerned with important questions about 
how we ought to live. He thinks that, instead of focusing upon abstract rules or 
aiming to maximize the good produced by our actions, we ought to aim at 
developing excellent characters and doing what the virtuous person would do. 
While I am not saying that we ought to follow Aristotle’s moral advice, his 
ideas about what makes for an excellent character can shed some light on 
authenticity. 

Aristotle’s doctrine of the mean in respect of the passions is the idea that 
for every emotional reaction there is an intermediate state that is neither 
excessive nor deficient that is the mean state for that emotional reaction. Let us 
take the example he gives for anger. The “mean” that Aristotle thinks applies to 
anger he calls “mildness”: 
 

The person who is angry at the right things and towards the right people, 
and also in the right way, at the right time, and for the right length of time, 
is praised. This, then, will be the mild person, since it is his mildness that is 
praised; for being a mild person means being undisturbed, not led by 
feeling, but irritated at whatever reason prescribes and for the length of 
time it prescribes. And he seems to err more in the direction of deficiency, 
since the mild person is ready to pardon, not eager to exact a penalty.13 

 
Thus mildness is the criterion for anger, as it does provide that anger can be 
justified in some situations, as well as tending to minimize angry reactions. To 
have one’s emotions in a mean, says Aristotle, is to feel and manifest each 
emotion at such times, on such matters, toward such people, for such reasons, 
and in such ways as are proper. 

I am not concerned here with Aristotle’s claims about what makes for an 
excellent character. Neither I am concerned with whether certain reactions are 
virtues or vices. But what does seem relevant is Aristotle’s highlighting of the 
ways in which we evaluate our reactions to lived events. If after taking a drug 
we notice that the way we react to events no longer falls within our mean of 
reaction, then we may question the cause of this excess or deficiency of 
reaction. Realizing that a drug has brought about a new reaction may or may 
not be a worrying experience. In many instances the absence or deficiency of 
reactions such as anger or sadness is a liberating experience. However, if a 
very significant number of our passions became deficient or excessive then this 
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might become more troublesome. I mentioned earlier that part of the reason 
that Nozick’s experience machine looks unattractive is that it artificially causes 
all of our life’s experiences, and that if we had the option of plugging into the 
machine for a few hours it would start to look much more attractive. Perhaps 
when passions become generally excessive or deficient as compared to 
previous settled means, worries about the causation of these reactions will 
become more significant. 

What is so striking about Tess is that she has experienced exactly this 
kind of profound and widespread change in her reactions, yet does not find the 
fact that they are related to her taking of Prozac worrying. What seems to be an 
important part of Tess’s endorsement of the changes that she experiences is 
that she has a coherent and consistent personal narrative about the person that 
she is when taking Prozac. The initial stages when she felt “dislocated” may 
have been partly due to her reactions and feelings failing to conform to the 
“mean” for her reactions. 
 
 

5. Problems with Authenticity 

 
It is not hard to think of examples of experiences being authentic but bad. Most 
of us would believe that when a person is having a leg amputated it is a good 
idea to provide them with anesthetic. Arguably the pain that a person would 
experience upon having a leg amputated is authentic. In other words the pain 
caused by having a leg removed is a reasonable reaction given what is 
happening to that person. A doctrine that believed experiencing pain of this 
sort contributed to a good life would be Calvinist in the extreme. Experiential 
authenticity is the view that in order for the reactions and activities of a life to 
constitute a good life they must be authentic. Therefore, the fact that the pain 
of a leg amputation is authentic does not mean that it will contribute to a life’s 
going well. We can think of authenticity as being necessary but not sufficient 
for well-being. 

Pharmacological Calvinism is a general mistrust of drugs used for non-
therapeutic purposes and a conviction that if a drug “makes you feel good, it 
must be morally bad.”14 The Muslim and Mormon prohibitions on alcohol 
seem to be a form of pharmacological Calvinism. An important component of 
religious worries about alcohol (in addition to the behaviors that it may lead to) 
is that it may make experience inauthentic. It is likely that these groups are 
worried that even the occasional use of a small amount of alcohol may produce 
inauthentic experiences. 

Many would disagree that the occasional use of alcohol invalidates expe-
rience. Many view the use of small amounts of alcohol as being a useful social 
lubricant for making conversation easier. Recall that when I discussed the 
experience machine I suggested that it makes a big difference whether we are 
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being asked to plug in for a few hours or for the rest of our lives. Even if 
alcohol does make our reactions to lived events inauthentic, the occasional use 
of alcohol would seem to be analogous to spending a few hours in the 
experience machine. 

It does not follow from what I have said about authenticity that religious 
worries about alcohol are irrational. If the occasional use of alcohol really does 
alter a person’s reactions to lived events, to the extent that it clashes with her 
self-conception, then it may be that it really does violate her authenticity. In 
any case psychiatry ought to determine experiential authenticity on the basis of 
what is authentic for the patient being treated. Hence if a patient does have 
stronger beliefs about the violating of her authenticity through pharmacologi-
cal means, then she may be the best judge of this. 

A number of Kramer’s patients felt discomfort with the changes they 
experienced on Prozac. He describes a young patient “Phillip” who did not like 
its effect upon him. He was mildly depressed and his problems stemmed from 
the way his peers treated him. Phillip responded well to Prozac and became 
“better than well.” He hated feeling fine and missed his old bitterness. Kramer 
was worried about the severity of Phillip’s depression and got him to agree to 
stay on Prozac for six months. Kramer describes Phillip’s feelings about the 
effect of Prozac: “On Prozac, Phillip felt better than well and he hated it. He 
had been prematurely robbed of his disdain, his hatred, his alienation.”15 

Phillip’s preferences make good sense if we take into account experien-
tial authenticity. If Phillip could really change the way that his peers responded 
to him it would be understandable if he did. After all, it is hard to see what 
would be desirable about being on the receiving end of humiliating treatment. 
Phillip’s dislike of Prozac is due to the unreality of the feelings that it 
produced in him. Phillip’s peers continued to hassle him when he was on 
medication, but the degree to which these episodes upset Phillip decreased. 
Phillip must have been aware that his reactions to events happening around 
him were not “normal” for him. In other words, when subjected to humiliation 
at the hands of your peers it is reasonable to become angry and bitter at your 
treatment. As feeling quite happy when getting a hard time would not have 
conformed to what Phillip considered a reasonable reaction to lived events, 
Phillip’s experiences while on Prozac would have failed to be experientially 
authentic. 

I have suggested that people who judge that their responses or experi-
ences are inauthentic would feel that their response was not within what they 
think of as being the range of reasonable reactions for them. In other words, if 
they found themselves in a social setting and responding with much more 
social bravado than they take to be within the mean for themselves, then they 
might start to see their reactions as pathological in some way, as reactions that 
are not authentic for them. 
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I have suggested that in order for experience to be authentic it must fit 
within normative constraints for the person involved, and that an important 
determinant of these constraints is the kind of person that a patient sees herself 
as. It is important to bear in mind that there are worse things than being in an 
inauthentic state. Phillip feels bitter, isolated, and resentful, but does not find 
these feelings so bad that the unreal feeling of Prozac is better. If his 
depression becomes more severe it seems likely that the better but not real 
feeling of Prozac will be what is best for Phillip. 

If Kramer is satisfied that Tess can integrate the experiences that she has 
on Prozac into a coherent personal narrative, then he should not be concerned 
at her becoming better than well. Given that her experiences on Prozac are 
given meaning and integrated into her sense of who she is, it is not as if her 
experiences are caused by Prozac. So for people like Tess, Prozac is not like 
Nozick’s experience machine, since she is an important cause and the ultimate 
judge of her experiences.  
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1. Introduction 

 
All men by nature desire to know. 
Aristotle, Metaphysics  

 
A hospital in Scotland acknowledged this morning that it had carried out 
limb amputations on two patients who had nothing physically wrong with 
them. Falkirk and District Royal Infirmary said that they were both suf-
fering body dysmorphic disorders. 
BBC transcript of “Complete Obsession,” a Horizon documentary. 

 
Self-demand amputees are persons who need to have one or more healthy 
limbs or digits amputated to fit the way they see themselves. They want to rid 
themselves of a limb that they believe does not belong to their body identity. 
For this reason they have been classified as having an amputee identity 
disorder, rather than body dysmorphic disorder or apotemnophilia.1 In fact, 
sometimes this desire to rid themselves of one or more limbs or digits is so 
obsessive and strong that, if refused treatment, they will self-harm in order to 
rid themselves of the offending appendage. This poses some challenging 
questions at the margins of professional bioethics.  

My purpose in this chapter is to provide a number of normative and pro-
fessional ethical perspectives on whether or not it is possible to justify the 
treatment of self-demand amputees. In doing so I proceed dialogically, moving 
between empirical context and normative theory revealing the taken for 
granted normative assumptions (what I call the natural attitude—a technical 
term borrowed from phenomenology) that provide ethical limits to justifying 
the treatment of self-demand amputees.2 While I critically examine both 
Kantian responses against, as well as utilitarian responses for, amputation on 
demand, I conclude that neither normative tradition can fully incorporate an 
understanding of what it is like to be a self-demand amputee. Ethical 
justification, I argue, falls short of the recognition that there may be a problem, 
since neither theory can justify the apparent non-rational desire of amputation 



198 FLORIS TOMASINI 

on demand. To end, I briefly introduce a metaethical idea, “the struggle for 
recognition,” opening up the theoretical possibility of a hermeneutics of 
recognition before ethics that may be more sensitive to the problem of radical 
embodied difference exemplified by self-demand amputees.3 
 
 

2. A Strong Kantian Justification against Amputation 

on Demand and its Partial Refutation 

 
Amputation of an organically healthy limb is anathema to me as a sur-
geon. The very thought of it disgusts me, when the limb(s) poses no im-
minent threat to life. I cannot see how it can be justified when it under-
mines the intrinsic worth of the human good that rests on preservation of 
a person’s physical and mental integrity.  

 
This composite professional view expresses a standard response to a request 
for amputation on demand. The normative force of this view can be morally 
and ethically justified through Immanuel Kant, who in his Lectures on Ethics 
argues that we have duties toward our own body. Fully to appreciate a Kantian 
response to the ethical problem posed by the treatment of self-demand 
amputees, we first need to understand the “internal goods” of Kant’s own 
arguments vis-à-vis duty to ourselves as embodied beings.4  

Kant’s theory is deeply embedded in a strong moral justification of what 
we ought to do, rather than what is good to do or what it is good to be. The 
theory, then, aims to account for the obligations that we hold. Kant’s notion of 
self-regarding duties toward self and the body, that could justify the normative 
view expressed above, is no exception. Indeed, in Lectures on Ethics he clearly 
states that our duty toward ourselves is not to be understood as being 
motivated by prudential reasons: “the basis of such obligation is not to be 
found in the advantages we reap from doing our duty towards ourselves.”5 In 
doing so, he shuns any psychologically consequential motivating factors; in his 
own words “the principle of self-regarding duties is a very different one, which 
has no connexion with our well-being or earthly happiness.”6  

Kant’s moral justification for self-regarding duty lies in his deeply held 
view of the intrinsic value of humanity. So, accordingly, “the man who has 
violated the duties to himself has no inner worth.”7 And more strongly, “Even 
if all his amenities of life are sacrificed, maintenance of the worth of humanity 
makes up for the loss of them all, and sustains approbation, and if all else is 
lost we still have an inner worth [my italics].” 8  

If Kant’s justification for self-regarding duties toward oneself and the 
body lies in his view of the intrinsic value of humanity, what does he mean by 
this? There are two intimately related answers. On the one hand there are 
metaphysical and psychological principles that found the logic of self-
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regarding duty and, on the other, such reasons justify a number of applied 
ethical examples that Kant himself uses—for example, suicide, care of one’s 
life, sexual propriety, and even a passing remark about selling parts of the 
body itself.9  

The metaphysical principles that support his idea of self-regarding duty 
to the intrinsic worth of oneself and body are the categorical imperative and 
freedom. In Lectures on Ethics Kant often moves from the specific to the 
universal, from human worth to a respect for humanity in general. This move 
can only be fully understood through the claims found in the Groundwork of 
the Metaphysic of Morals, where he argues that the content of our duty is 
determined by the categorical imperative; for example, we should always treat 
humanity, whether in our own person or in that of another, as an end, and 
never as a means only.10 This implies a fundamental symmetry of moral 
recognition—because we recognize the intrinsic ideal of human worth in 
ourselves, we have obligations to ourselves qua humanity. In other words, 
what is intrinsically degrading to us is also intrinsically degrading to humanity.  

The primacy of freedom is another metaphysical principle that Kant mo-
bilizes to show up the illogicality of both the mind-body problem and the 
contradiction of human worth in any act that is intrinsically degrading. This is 
nicely illustrated in Kant’s invective against suicide:  

 
The body is the total condition of life … and since the use of our freedom 
is only possible through the body, we see that the body constitutes part of 
our self. So far, then, as anyone destroys his body, and thereby takes his 
own life, he has employed his choice to destroy the power of choosing 
itself …. If freedom is the condition of life, it cannot be employed to 
abolish life.11 

 
As well as providing metaphysical reasons for respecting human worth for 
itself, he gives both positive and negative psychological reasons for why we 
should value this. A positive reason for preserving human worth is that it leads 
to self-esteem, rather than happiness and well-being. Again, according to Kant 
“the principium of self-regarding duties does not consist in self-favor, but in 
self-esteem.”12 If a positive reason for maintaining human worth is self-
esteem, then a negative psychological reason for not wanting to see it degraded 
and violated are the reactions it brings up in us; suicide overwhelms us with 
“horror,” while sexual improprieties prompt a visceral “disgust” response.13 

Having provided some of Kant’s foundations to self-regarding duties 
toward ourselves, in which the body is an indivisible part, I critically examine 
how this may be extended to a line of argument as regards the treatment of 
self-demand amputees. From here on in I shall use the following abbreviations: 
SDAmp refers to self-demand amputation; SDA refers to self-demand 
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amputee; SDAs/SDA’s/SDAs’ will refer to self-demand amputees/self-demand 
amputee’s/self-demand amputees’.  

It is fair to say that Kant, and most Kantians, would probably refuse 
SDAs the treatment they ask for, on principle. This is because amputating an 
organically healthy limb violates a self-regarding duty toward our self and our 
body. Since self-regarding duties involve a preservation of an intrinsic human 
worth, an amputation of this sort would be intrinsically degrading to human 
worth. A Kantian could elaborate what preserving human worth means in 
relation to our corporeality. This may be achieved by accepting Rom Harré’s 
“organic integrity” amendment, in which he further specifies what preserving 
human worth is in relation to our embodiment.14 Even so, given this further 
Kantian gloss, SDAs would still be refused amputations, on the grounds that 
such a desire clearly contravenes any ideally oriented sense of what it might be 
to preserve a human organic integrity.  

If pushed for further justification, there are two main arguments that a 
Kantian might use to deny SDAmp. While one argument is purely philosophi-
cal, preserving organic integrity, and the other is quasi-psychological, 
preserving human worth, both rely on a strong rational justification of a human 
ideal. I outline both arguments respectively. 

If one accepts a human ideal of organic integrity, then violating this is 
clearly not rational in the terms of Kant’s categorical imperative. That is, the 
personal desire to have a leg amputated is not sufficient for it to be universal-
ized as a good human end in itself. This resonates with a practical worry: if 
SDAs are aware that choosing to have a healthy limb off is not an ideal end in 
itself for humankind, how could they sanction their non-rational desire for an 
amputation without acknowledging that it might be a mere means to further 
non-rational desires, say, having another leg off (this is one of the worries 
professionals that sanction such amputations share)?  

Another argument inspired by Kant, where one might infer his implicit 
disapproval of amputation on demand (if he had encountered it), rests on his 
remarks in “Of Suicide,” in which he provides an important caveat for 
amputations that preserve life and organic integrity. Kant employs an implicit 
and indirect notion of harm when he says: “thus, a man can have his foot 
amputated, for example, in so far as it impedes him in life.”15 Given the 
context of his remarks here, it is fair to say that what he probably means by 
“impedes him in life” is either that it impedes him in life per se, perhaps 
directly threatening life, or that it impedes him in the course of his life. If this 
is what he means, then, in both senses, amputation on demand is wrong. First, 
because amputations of this kind are not at all necessary operations to preserve 
life—it is a psychological harm that may only indirectly lead to physical self-
harm. Second, it does not impede the course of life. Indeed, quite the reverse: 
it would have probably appalled Kant as SDAmp is tantamount to voluntarily 
choosing disablement! Further, if medical professionals felt psychologically 
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compelled by SDAs who threaten to self-harm, this could reasonably be 
construed as constraint on professional autonomy, upon which basis authentic 
ethical choice to offer a medical resolution rests. 

There is a further illogicality that a Kantian may draw upon to justify a 
refusal to treat SDAs. Since Kant states in “Of Suicide” that the body 
represents the embodied possibility of freedom, its destruction is illogical 
because it violates this very possibility. Although this is clearly evident 
through a suicidal act, it is an argument that could be extended to an SDA urge 
for elective disablement. That is, while voluntary disablement obviously does 
not threaten the very potentiality of freedom, it severely hampers human 
freedom as a capacity for living a fully active physical life. Whereas, for a 
Kantian, this would offer a compelling reason not to consider amputation on 
demand, this sort of reasoning also plays a part for those medical professionals 
who might consider such an operation. Not least, because it involves 
professional complicity in performing an arguably non-necessary operation, on 
a patient who has voluntarily elected to have a limb or limbs removed.  

As well as mobilizing philosophical arguments for the non-rationality of 
amputation on demand, Kantians might also draw on psychological reasons: 
arguments that cast doubt on the psychological rationality of the desire to have 
organically healthy limbs amputated. For Kantians amputation on demand is a 
violation of human worth and dignity. It is an act that shows little respect for 
an ideal human worth and as such provokes strong negative emotional 
responses, characterized by Kant as disgust. Interestingly, this disgust reaction 
is mirrored in many people who first come across the condition because it 
violates their own taken for granted sense of bodily integrity. Even profession-
als who choose to treat SDAs sometimes refer to the desire with pejoratives 
such as “mutilation” to convey their implicit personal feelings of disgust. 

Again, if further psychological justification were necessary, a Kantian 
could respond by saying that SDAmp is wrong because rather than frustrating 
a consequentially driven notion of well-being it damages self-esteem operating 
at the heart of our internally driven sense to preserve human worth. From a 
Kantian perspective, then, SDAmp is prompted by a lack of self-esteem in 
integrity of human worth, which is ultimately an affront to the dignity of 
humanity qua respect for the moral law.  

Having looked at some Kantian responses to SDAmp, I would like to turn 
now to some of the taken for granted normative assumptions—which I will 
refer to as the natural attitude—that pervade this perspective. I will critically 
assess whether or not the natural attitude is sufficiently sensitive to the ethical 
phenomena that arise from the lived world of SDAs. Before moving beyond 
the natural attitude of the Kantian response to the SDA problem by exposing 
conceptual assumptions about embodiment and human worth, I would first like 
to outline the advantages for a strong professional justification denying 
treatment.  



202 FLORIS TOMASINI 

Because Kantian approaches to duty regarding the body rely on an ideal 
view of embodiment (a normalized view of organic integrity and intrinsic 
human worth) any deliberate failure to respect this can be shown to be a non-
rational desire. Moreover, such an argument is based on a very deep and 
intuitive sense of what it is to be wholly human; that is, to elect to have a leg 
off is not only morally reprehensible in a rational sense because of its very 
incomprehensibility and illogicality, it is also counter-intuitive in a deep 
emotional sense—self-mutilation fills most people with a powerful feeling of 
disgust. While disgust may, on the surface, seem a simple negative emotion, it 
is a deeply Janus-faced form of emotional recognition; the visceral disapproval 
projected toward the other is only possible through an introjection of sympathy 
toward a sense of organic integrity experienced at the heart of the self.  

Summing up, any Kantian added ethical justification for why voluntary 
amputation is wrong simply supports the natural attitude that able-bodied 
organic integrity represents. There are, of course, a number of important 
caveats that, once again, fit comfortably with the natural attitude: amputations 
are sometimes necessary to save life and preserve organic integrity. Notwith-
standing the Kantian precedent to approve of life-saving and life-preserving 
operations, no other precedents exist in the Kantian canon to justify elective 
amputation. Such views are aligned with common sense, and they are also 
enshrined in a very strong reading of medical professionals’ interpretation of 
the Hippocratic Oath. Thus doing “no harm” can be understood as preserving 
the overall organic integrity and human worth that is psychologically 
entangled with this material ideal. In conclusion, the common sense view is 
premised on an ideal view of the preservation of the organic integrity of human 
beings, which because of its strong medical and ethical justifiability, 
understandably leads the majority of medical professionals to refuse treatment. 

The problem with the Kantian view is that it cannot account for embod-
ied difference—a view of embodiment that significantly deviates from what 
we normally consider to be constitutive of organic integrity and human worth. 
This is because Kantians have already assumed that all human beings naturally 
conform to certain identity norms, whether this is expressed physically, in 
terms of self-regarding duties toward preserving life and body, or psychologi-
cally, in terms of how the preservation of such norms should makes us feel in 
ourselves. While this seems eminently sensible for most people who are 
oriented to this unspoken human ideal, it denies the very possibility of SDAs 
and their lived experience of not existentially belonging to an able-bodied 
norm. Kantians have no way of understanding authentic embodied difference, 
other than through moral disapproval. Since they assume organic identity and 
human worth must conform to a stereotypically ideal type, Kantians have no 
way of dealing with SDAs who might just express human worth and integrity 
in a completely alternative way: 

 



 The Case of Self-Demand Amputees 203 

Inside I feel that my legs don’t belong to me … I don’t want to die, but 
there are times that I don’t want to keep living in a body that doesn’t feel 
like mine …. My legs are extraneous. They shouldn’t be there; it doesn’t 
feel right that they extend beyond where I feel my body should end.16 

 
The desire that I have is for an amputation of above the knee of the right 
leg …. It’s still the reality that it seems like my body stops at mid-thigh 
my right leg. It’s the rest of not me.17  

 
In my view such expressions of embodied difference have to be treated 
seriously, because if SDAs really need amputations to regain a sense of 
belonging to and in themselves, then the act of sanctioning and performing 
surgery is justifiable on perfectly rational grounds of restoring their own sense 
of organic integrity and human worth. This cannot easily be dismissed, if there 
really are a plurality of body-images and identities that defy a common sense 
view of the human ideal. So, if we accept there may be another way of 
understanding organic integrity that leads to a plurality of body identities then 
it may be justifiable to treat SDAs. This is a view understood by a consultant 
surgeon and psychiatrist (respectively) who have freely chosen to operate on 
such patients: 
 

It is quite a difficult change of view on my part really—to remove a 
healthy limb is anathema to a surgeon, but I’ve become convinced over 
the years that there is a small group of patients who genuinely feel that 
their body is incomplete with the normal four complement of limbs.18 

 
He’s going to be a whole man, paradoxically, ironically, without that 
leg.19 

 
In sum, if we suspend the natural attitude about what ought to be constitutive 
of organic integrity—an argument strongly justified by Kantians who can rule 
out SDAmp on principle—then it might be possible to find other forms of 
medico-ethical justification, perhaps utilitarian ones, to provide professionally 
defensible reasons for treatment. It is to a utilitarian ethical justification that I 
turn next. 
 
 

3. A Medium-Strong Utilitarian Justification for Amputation 

on Demand and its Partial Refutation 

 
There are a small number of SDAs who genuinely feel incomplete with 
the usual complement of two arms and two legs. It is my belief that by 
carefully distinguishing between those who are bona fide SDA patients 
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and those who are not, we, as professionals, are in a position to offer the 
treatment they need. We have to review such decisions, on a case by case 
basis, making sure that the benefits of carrying out such operations out-
weigh the harms.  

 
This composite view represents that of a small minority of medical profession-
als who believe there is a case to be made for amputation on demand. The 
normative force of this view can be morally and ethically justified through an 
understanding of contemporary utilitarianism, in which both the classical 
doctrine and its modern restatements have been significantly revised in a quest 
for a universal altruism. Again, fully to appreciate contemporary utilitarian 
responses to the ethical problem posed by the treatment of self-demand 
amputees, we first need to understand the “internal goods” of such arguments.  

Universal altruism, in its very simplest form, is based on the belief in an 
impartial concern for all sentient beings, always balancing good over perceived 
harm to effect maximum satisfaction of overall good. This involves universal-
izing what is good as opposed to what is harmful, rationally discriminating 
between ethical priorities as well as ensuring equality either on the basis of 
interests (interest utilitarianism) or on the grounds of perceived duties toward 
different categories of moral subject (liberal utilitarianism).20 There are at least 
three core utilitarian tenets operating at the heart of universal altruism. The 
first concerns utility, the aggregative rule of satisfying interests or needs—
interest utilitarianism requires the greatest satisfaction of interests, while 
liberal utilitarianism operates on a need-satisfaction principle.21 The second 
involves a balancing of priorities—prioritizing major interests over minor 
interests in the case of interest utilitarianism or defending a principle of 
hierarchical needs in the case of liberal utilitarianism.22 The third implies an 
important difference in understanding altruistic priorities—interest utilitarian-
ism is based on a radical form of equality while liberal utilitarians are more 
concerned with a principle of autonomy that discriminates between beings on 
the basis of moral standing.23 

While on the surface there are some significant similarities in the first 
two tenets, there is a crucial difference most clearly expressed in the third core 
idea. If one is an interest utilitarian, like Peter Singer, the primary motivating 
principle, equal consideration of interests, has its roots in the classical 
utilitarianism of Jeremy Bentham,24 whereas if one is a liberal utilitarian, like 
Matti Häyry, then a working out of a need satisfaction principle is going to 
depend on a liberal interpretation of duty (see J. S. Mill for example).25 This 
has important consequences for practical approaches to universal altruism. 
While interest utilitarians prize egalitarian reasoning over everything else, 
rallying against illogicality of perceived differences implicit in gender 
differences, racism, and speciesism, liberal utilitarians offer fine distinctions 
between sentient beings and their perceived levels of awareness and autonomy 
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upon which they base a graded system of moral obligation vis-à-vis a defense 
of duties and rights. As a consequence, liberal utilitarians found a stronger 
ethical justification than interest utilitarians by concentrating on the notion of 
needs and liberal interpretations of duty.  

To avoid confusion between the two theories, I will only provide a finer 
distinction when assessing further justifications of SDAmp where the 
differences between applied ethical outcomes are more evident. In providing 
further justification I consider a liberal utilitarian argument. In the meantime, I 
will give a more general interpretation in the next section of how SDAmp may 
be defended from a utilitarian perspective of universal altruism. So, having 
provided a very brief sketch of some contemporary utilitarian foundations to 
universal altruism, I critically examine whether this helps us to decide whether 
or not the treatment of self-demand amputees is ethically justifiable.  

One major practical advantage a contemporary utilitarian defense of 
universal altruism has over a Kantian approach in its applicability to SDAmp 
is that it does not, automatically, as a matter of principle, rule out the 
possibility of such amputations. This is because there are no ideal presupposi-
tions about human worth and organic integrity that prejudice medical 
professionals of a utilitarian persuasion from taking on any such unusual cases 
of amputation. For utilitarian universal altruists ideal presuppositions about 
human worth and organic integrity do not play a prominent role in ethical 
decision-making about amputations, because amputation is a decision that has 
to accord with the first utilitarian tenet, utility and the aggregative satisfaction 
of interests or needs. In medical terms this may translate as a decision to 
minimize overall harm, where overall harm is a contextually significant 
judgment about how best to satisfy a patient’s interests or needs in any given 
situation.  

At first glance this may provide a basis upon which to justify the more 
controversial forms of amputation required by SDAs. To understand this 
within the parameters of minimizing overall harm, it is useful to provide an 
example:  
 

Terry, a self-demand amputee, is given a single above the right knee 
amputation, on the judgment of medical experts who believe it will re-
store his sense of self and bodily integrity, quelling the considerable psy-
chological harm of having an amputee identity disorder. An amputation 
of an organically healthy limb totally alleviates the psychological harm, 
restoring his sense of self and bodily integrity, giving him a renewed 
sense of meaning and purpose to his life, while vanquishing any poten-
tially life-threatening urges Terry had about self-harming and forcing 
surgeons to treat a traumatic injury that may have led to death rather than 
the desired amputation. Unfortunately Terry is now an amputee, leaving 
him physically harmed and permanently disabled. 
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While we might say that the surgery did Terry some harm, in the sense that he 
has elected to become disabled, we could also logically argue that the 
amputation did him no overall harm. This is because we are using the notion of 
harm in different senses. In the first sense of harm, some harm, we are 
implicitly appealing to an ideal state. Obviously Terry is harmed in some way, 
because ideally it would be better if he were not an amputee at all. Arguably, 
this option is not available to SDAs, because their obsession to become 
amputees and realize their alternative body identity is not preventable by any 
other form of medical treatment. Provided this is a fact, we may more usefully 
employ this second sense of harm, overall harm, to understand Terry’s case—
harm in this sense being a way of satisfying overall interests or needs of a 
patient in any given medical situation. It is not the case, therefore, that Terry is 
any worse off than he otherwise would have been had he not had the 
amputation; indeed, Terry is cured of his psychological obsessive compulsion 
without suffering severe disablement (a bilateral amputation). His urge 
possibly to self-harm and to become a potential danger to himself has been 
quelled. 

From this perspective the utilitarian altruist seems more sensitive to the 
normative context of SDAs, attending to the possible reality of a radical 
embodied difference where an ideal of organic integrity or intrinsic human 
worth does not become the limiting criterion to refuse treatment. Predictably, 
however, there are a number of further explicit and implicit principles that 
such an approach relies upon in order to justify controversial amputations of 
this sort. I call these natural attitudes, because while they offer further explicit 
ethical justification, they also present limits to understanding, the roots of 
which are taken for granted and insufficiently explored. It is to these further 
justifications and natural attitudes that I now turn. Here any further utilitarian 
justifications are grounded in liberal utilitarianism. Any apparent claim to 
produce the greatest satisfaction of needs, upon which an overall conception of 
harm can be understood, relies on a series of further professional procedures 
that ensure medical and ethical best practice.  

Given that a liberal utilitarian could possibly countenance the possibility 
of this very controversial and unusual form of amputation, the greatest 
challenge for professionals of this persuasion is to assess and justify whether 
their patients really need this operation. This is, I believe, where the difficult 
challenge exists for the liberal utilitarian. There are at least two major 
obstacles. The first involves a possible confusion that may exist between 
perceived and actual harm. To put it bluntly, what an SDA says about what 
they need cannot be taken as the primary form of justification for amputation, 
without making expert professional judgment obsolete (other than in the 
technical sense of carrying out a successful amputation). If this were the case 
anybody proclaiming an urge to have a limb off could demand that a 
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professional satisfy his or her desire. This sense of desire, desire as consumer 
demand, is blatantly absurd, not least because performing such operations 
would potentially leave permanently disabled a number of people who say they 
are SDAs, but actually are not. This could open the way for serious accusations 
of professional negligence through wrong diagnosis and treatment, either 
leaving mentally competent patients regretful about acting from wrong desire 
having had an elective amputation and changing their mind, or by encouraging 
mentally incompetent patients in their delusion to identify with amputees by 
becoming one themselves. So, professionals who are courageous enough to 
accept the possibility that this might be the right course of action in a select 
number of cases need a rigorous medical and ethical defense to support a 
rationale to justify amputation on demand.  

Part of the judgment of someone’s really needing a voluntary amputation 
has to rely on sound diagnosis. Until quite recently in the United Kingdom, 
when few such operations were sanctioned at Falkirk Royal Infirmary, the 
diagnosis of SDA involved having enough discriminative understanding to 
recognize it as a genuine medical condition that left professionals with limited 
medical options. In the words of a consultant psychiatrist: 

 
I think in this sense it is a psychological obsession. These people are not 
mentally ill …. They’re not hearing voices, they’re not deluded. It’s not 
as if some force is telling them to have their limb off and following their 
paranoid delusion to do that. If that were the case then they would be 
psychotic … neither is the cause of the problem neurosis, depression, or 
sexual fetish …. When a person wanting an amputation comes to a psy-
chiatrist the options are fairly limited. On the one hand you could give 
them drugs to see if that cheers them up, or they’re psychotic, give them 
an anti-psychotic. As we’ve said, they’re not psychotic so that’s not go-
ing to be of any use. Counseling, psychotherapy, cognitive behavioral 
therapy helps them focus on the positive things in life and get away and 
forget about the negative things, the wanting to have an amputation. Un-
fortunately talking treatments don’t make a scrap of difference in these 
people. They are so fixed … in a sense so locked in to what they want for 
themselves that you can talk till the cows come home and it won’t make a 
scrap of difference. They’re still going to want the amputation and I 
know for a fact, certainly in the case of Gregg.26 

 
A competent medical diagnosis has a number of important ethical implications 
that further justify the case for amputation on demand. Minimally speaking 
assessing mental competency has implications for a principle of autonomy (see 
liberal utilitarianism).27 In other words by pronouncing an SDA mentally fit 
enough, professionals are in effect identifying them as autonomous persons 
who are aware of their own capacity to make ethical judgments and moral 
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choices. In practice this means that their needs to have their limb(s) amputated 
must be taken much more seriously, more so in fact, than someone who is 
mentally ill, not least because if they are psychotically deluded this would not 
be what they really needed.  

Paradoxically their obsessive nature about what they need in combination 
with their de facto psychiatric mental competence makes them curiously well-
informed when it comes to signing the informed consent form. In the words of 
an experienced general consultant surgeon who has taken on SDAs: 

 
The patients that I’ve seen, I’ve had psychiatric reports on them and the 
psychiatrists have indicated that these patients perfectly understand the 
consequences of what they’re requesting. They are probably the best 
informed patients that I have ever had to deal with.28  

 
Bona fide SDAs who have had amputations all report that they feel considera-
bly better for having elective surgery to remove an organically healthy limb—
ironically because the amputation restores their sense of organic integrity and 
human worth. Given this fact and their awareness of what it is they need, there 
are still serious problems in justifying such operations. Oddly enough the 
reason lies at the very heart of medical practice which assumes that “doctor 
knows best.” There is this paternalistic assumption behind informed consent. 
Informed consent assumes that the doctor fully understands the condition of 
her patient and this understanding once communicated and understood by the 
patient leads him or her freely to give consent to whatever medical procedure 
is deemed necessary. Not only does it imply an “expert-lay divide” where the 
doctor always knows more than the patient about his or her condition, it also 
assumes a “deficit model of understanding” where the doctor simply informs 
the patient until he or she freely gives consent.29 In effect SDAs reverse the 
principle of informed consent, by “demanding” that medical professionals 
satisfy their needs, based on their “superior” subjective first-person perspec-
tive of what is wrong with them. In this way the subjective interiority of the 
patients’ own lived world and understanding of their own condition throws 
into stark relief the lack of available objective understanding of what this 
medical condition actually is. Not only does this reverse the implicit “expert-
lay divide” which is normally operative in the doctor-patient relationship, it 
also fails to acknowledge where the deficit of understanding actually 
originates—lack of understanding comes from the doctor, and not from the 
patient. 

Understanding runs deeper than a mere objective diagnosis, since subse-
quent treatment recommendations require medical doctors to recognize, at a 
very deep personal level, that the desire to have a limb or limbs off is a rational 
desire for a human being to have. This poses a problem for more unusual 
medical treatments like SDAmp. The inability to recognize the significance of 
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a patient’s problem can either lead to a downgrading of the significance of 
operations and their prioritization (as is the case for scheduling gender 
reassignment for transsexuals in amongst other National Health Service 
procedures), or to doctors doubting the worth of any objective medical 
judgment whatsoever in the even more controversial case of SDAmp. Whereas 
the latter provides a good reason to refuse SDAs any treatment, lack of 
understanding remains a key issue for those willing to recommend treatment. 
In a consultant psychiatrist’s words: 

     
When I met Gregg it was very clear that he was very sane and there was 
absolutely no question that he was thought disordered in any way or men-
tally ill or sexually bizarre. He wasn’t, he was an ordinary, nice man who 
wanted his limb off. It seemed to me at the time that that was incongru-
ous for a nice, rational man to want his limb off. It seemed very strange. 
I, couldn’t, I couldn’t quite, to be honest, I couldn’t quite understand it.30  

 
In a strong justificatory sense, someone’s needing to have such a radical 
operation can only be grounded in this deeper form of understanding where 
diagnosis conforms to some sort of empathetic recognition of what it is to be 
wholly human, with desires that we share with other human beings. Now, if it 
proves difficult to comprehend from the perspective of consultant psychiatrists 
and surgeons who have some understanding and sympathy for the plight of 
such unusual patients, one can better understand why professionals unfamiliar 
with this condition will respond negatively, refusing treatment by upholding 
the natural attitude. The heart of the matter lies prior to ethical justification; it 
is, first and foremost, an issue of recognition, a recognition that depends on 
some understanding of what it is like to be a self-demand amputee. It is from 
understanding as recognition, misrecognition, and non-recognition that further 
ethical justification arises.  

The ticklish issue of recognition also arises in assessing the treatment 
options for such patients where a hierarchy of need satisfaction might 
discriminate who may and who may not be treated, the recognition of a more 
basic need satisfaction taking priority over a less basic need satisfaction. For 
example, one consultant psychiatrist who had approved an amputation of a 
right leg above the knee on one SDA, had refused to approve a double above 
knee amputation on another SDA on the grounds that the request was too 
extreme. In his words: “To be rid of one leg is, you know, O.K. To be rid of 
two is a disaster.”31 

While this may seem a plain contradiction when both patients had been 
correctly diagnosed as being bona fide SDAs, it can plausibly (although not 
necessarily), provide professionals of a liberal-utilitarian persuasion an 
opportunity to introduce a hierarchical needs-satisfaction principle as a basis to 
discriminate between single and bilateral amputations. In other words, the need 
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to satisfy amputation on the grounds of the psychological trauma that a patient 
experiences by not feeling that they belong in their body, outweighs the need 
satisfaction of remaining able-bodied, unless it involves a double amputation 
that leads to severe physical disability. This is clear from a further explanation 
provided by the consultant surgeon: 

 
Physically it’s perfectly feasible to do bilateral amputations, but I think 
from a surgeon’s point of view it’s really asking a bit much to expect us 
to take this on. I agree there is an irrepressible logic that if you’re pre-
pared to remove one leg why shouldn’t you be prepared to remove two 
legs if the patient has this particular problem, but to a surgeon that’s a 
very difficult concept to take on board.32 

 
In practice it seems that while amputation may be considered for one limb—
the psychological need for amputation taking priority over the physical need to 
be able-bodied—this hierarchy of need reverses when a double amputation is 
requested. Although this may seem intelligible to a liberal utilitarian, the 
reason given not to offer a bilateral amputation is based on a refusal to 
recognize the SDA’s need, because it contravenes the recalcitrant professional 
identity of a surgeon who must draw a definite line concerning what is and is 
not acceptable in the balance of minimizing overall harm. In some ways this 
justification, almost definitely based on a liberal interpretation of the 
Hippocratic Oath, is not altogether different from that of a more conservative 
surgeon who refuses SDA treatment on principle. However, unlike the Kantian 
who offers an ethical justification for non-recognition, the utilitarian brought 
to the brink of his or her professional “comfort zone” where justification runs 
out, refuses to recognize the SDA once they ask too much. Prima facie, while 
the utilitarian argument is more sensitive to some kinds of amputation on 
demand, it eventually fails once recognition can no longer be squared with the 
ethical justification that professional identity demands.  

This kind of reasoning shows up the limits of the professional identity 
and the ethical justification needed to secure it. Is there any way to progress 
beyond giving a complete medical and ethical justification for self-demand 
amputation? Before answering this question I want to reprise arguments given. 
 
 

4. Reprise 

 
I have critically examined two normative ethical justifications for the treatment 
of SDAs. The first justification is Kantian, and refuses treatment per se, on the 
grounds that SDA intrinsically degrades any ideal of human worth through 
compromising any recognizable sense of organic integrity. While this 
understandable reaction is perfectly justifiable within its own ideally oriented 
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terms of reference, it discounts the contextual evidence that SDAs may possess 
an altogether different sense of human worth and organic integrity. Kantian 
ethics cannot, it seems, deal with embodied difference. The Kantian argument 
for not treating SDAs is ultimately a justification for the non-recognition of 
embodied difference.  

The second justification is a utilitarian defense of universal altruism. 
While this seems much more promising than Kantian arguments in dealing 
with the practical context of embodied difference, it is much more difficult to 
justify whether or not SDAmp is ethically legitimate. To be more precise, 
while it delivers a medium-strong ethical justification for such amputation 
through principles such as greatest-need satisfaction, hierarchical needs, and 
autonomy, it raises a number of deeper questions about the limits of profes-
sional justification. Utilitarian justifications eventually fail once the recogni-
tion of the extremity of the demand outstrips the ethical justification that the 
professional identity demands. This leads to refusal of recognition.  

What the utilitarian ethical argument shares with Kant is that it cannot 
square justification with recognition. In other words, there is a tension between 
ethical justification—which cannot completely escape the need to couple an 
ethical ideal with what the human form ought to represent—and recognition 
that may be more accepting of embodied difference for what it is. The 
questions that now arise are: is recognition of embodied difference possible 
without ethical justification? And, is recognition without normative ethics a 
possible alternative in maintaining a professional identity when treating SDAs? 

 
 

5. Recognition Without Ethical Justification? 

 
The failure for complete ethical justification lays in the struggle for recogni-
tion, an ultimately hopeless struggle where doctor and SDA cannot wholly 
escape what Hegel has called the master-slave relation.33 The professional 
doctor-SDA relation is like Hegel’s master-slave relation precisely because the 
master (doctor) refuses fully to recognize the slave (patient), denying him or 
her the affirmation of his or her full humanity.34 So, the doctor ultimately 
refuses to acknowledge the slave’s perceptions (of his or her own embodied 
difference) by forcing her own view of the world on the other (her view of 
what normal embodiment ultimately represents). Hence recognition is 
achieved through a “violent” struggle that fails to have any convincing 
justificatory validity. As Alexandre Kojève puts it: 

 
The relation between Master and Slave … is not recognition properly so 
called …. The Master is not the only one to consider himself the Master. 
The Slave also considers him as such. Hence, he is recognized in his 
human reality and dignity. But this recognition is one-sided, for he does 



212 FLORIS TOMASINI 

not recognize in turn the Slave’s human reality and dignity. Hence, he is 
recognized by someone whom he does not recognize. And this is what is 
insufficient—what is tragic—in his situation …. For he can be satisfied 
only by recognition from one who he recognizes as worthy of recognizing 
him [my italics].35  

 
To make the parallel with the dilemma of non-recognition or misrecognition, 
let me juxtapose and analyze a quote from an SDA: 

  
The desire that I have is for an amputation of above the knee on my right 
leg. Now that’s very specific and I have no way to understand it, compre-
hend it or to explain it to anybody in the world. Let alone explain it to 
myself and you sitting out there think it is nuts, I’m sitting in here think-
ing it is nuts, but I can’t help it.36 

 
As in the master-slave dialectic, recognition mutually reinforces a normal and 
deviant identity here. By recognizing the normality of wanting to be able-
bodied, Gregg is reinforcing what is normal at the expense of what is not—
projecting the reality of what is normal and what is not, the domain where the 
doctor (master) has ultimate control, while at the same time introjecting the 
abnormality of his subjective interiority. The real tragedy here is that the 
recognition is not reciprocated; either not at all by doctors who refuse 
treatment (non-recognition), or only partially, by doctors who will only 
reluctantly consider single limb as opposed to bilateral limb amputations 
(limited recognition). 

The problem of recognition is twofold. It is first a problem of diagnosis 
and perceived harm. Professionals only have a moral obligation to treat SDAs 
if they recognize SDAmp as being a legitimate procedure to minimize overall 
harm. This rests on harm being an evaluative (rather than a naturalistic) 
concept; embodied difference of an SDA is not in dialectical opposition to 
normality, but in relation to its classifiable difference. The evaluation of 
classifiable difference from a human norm or ideal involves a deeper form of 
recognition still—the partial recognition of what it is like to be an SDA and 
whether or not it is possible to imagine radical difference as an elective 
amputation. It is this kind of hermeneutic recognition that precedes normative 
ethical justification. Understanding in the act of normative justification is 
actually a defense of our own reality and its congruence with a projected 
human ideal. Its rationality lies in the symmetry of recognition, where 
normality and ideality reflect one another in what we share with countless 
others. By contrast the origin of hermeneutical engagement entails an 
asymmetry of recognition where we have to project into a world of meanings 
outside our own immediate subjective sphere of reality.37 



 The Case of Self-Demand Amputees 213 

Hermeneutic understanding presupposes another’s alternative reality, 
which must be something unknowable from the vantage point of subjective 
interiority. A hermeneutic engagement, or hermeneutics of recognition as I call 
it, requires attentiveness to alterity, or as Gadamer so beautifully puts it, 
“coming to an understanding … presupposes that the partners are ready for it 
and that they allow for the validity of what is alien and contrary to them-
selves.”38 Such understanding is difficult, but possible through our shared 
soma, where, for example, corporeal identification is grasped indirectly 
through other more socially identifiable and less alien conditions. For instance, 
that which prepares one consultant psychiatrist “to extend to that, which is 
more alien and contrary to him” is a prior recognition posed by transsexuals, 
providing the all important lateral bridge to be ready to understand the more 
alien urge for SDAmp. In his words, 

 
Certainly when I first heard of people wanting these amputations it 
seemed bizarre in the extreme but then I thought well, I see transsexuals 
and transsexuals want healthy parts of their body removed in order to 
adjust to their idealized body-image and so I think that was the connec-
tion for me.39  

  
Interestingly the recognition of some sense of shared humanity, no matter how 
different, spurs on the search for ethical justification. The real dilemma bites 
when the recognition of authentic embodied difference eventually outstrips the 
normative justifications that professional ethics needs. Since normative 
explanatory justification remains the benchmark of professional identity, any 
serious transgression is not practically possible without leaving medical 
professionals open to accusations of unprofessionalism. Those who are willing 
to “push the envelope” of professionalism are still limited by the desire to 
maintain a credible professional identity. So, even though there is a form of 
hermeneutic recognition before ethical justification—that could be defended in 
a revival of moral intuitionism—professionalism tends to err on the side of 
being ethically normative and conservative. This does not mean that the right 
thing to do can always be justified, let alone completely, in the way that 
maintaining a professional identity demands. 
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ENZYME REPLACEMENT THERAPY  
AND THE RULE OF RESCUE 

 

Mark Sheehan 
 
 

1. Enzyme Replacement Therapies 

 
Enzyme replacement therapies are extremely expensive but also very effective. 
Despite the fact that the conditions treated by these therapies are rare, the drain 
on resources, particularly in socialized healthcare systems, is very obvious. 
With the prospect of more of these drugs in the future, the need for a properly 
thought-out position is pressing. 

Conditions such as Gaucher’s, Fabry’s, and MPS1 (mucopolysaccharido-
sis type 1) are instances of a group of conditions known as lysosomal storage 
disorders. Many of these disorders result from an improperly functioning 
enzyme. In the case of Gaucher’s disease the deficient enzyme, glucocere-
brosidase, has been taken and modified from the human placenta. 

These three conditions are rare but in their most severe forms are devas-
tating. It is estimated that, in the United Kingdom, about 200 people suffer 
from Gaucher’s disease, between 80 and 200 from Fabry’s disease, and about 
100 from MPS1.1 According to the Gaucher’s Association: 
 

Symptoms [of Gaucher’s disease] range from mild to severe and can 
appear at any age. They include anaemia, fatigue, easy bruising and 
bleeding. An enlarged spleen and liver with a protruding stomach occur 
as well as bone pain, demineralization and fractures. In some cases it can 
be life-threatening and in many cases severely disabling. This describes 
Type 1. Types 2 and 3 Gaucher’s disease include neurological symptoms 
as well as the above. Type 2 causes fatality within a year or two of birth 
while Type 3 causes a variety of neurological symptoms which range 
from mild to causing fatality.2 

 
The evidence to date suggests that the enzyme replacement therapies for these 
conditions are very effective with patients who begin with little or no life 
expectancy. Such patients can go on to lead full and productive lives. 
However, the treatments are very expensive. The average cost per patient per 
annum for the treatment for Gaucher’s (type 1) is £104,000, for Fabry’s is 
£141,000, and for MPS1 is £335,000 (£125,000 for a child). It is important that 
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these costs are per year and are required over a lifetime. It is estimated that 
costs will regularly be in the order of £2-6 million per person. By way of 
comparison, the National Health Service (NHS) will spend approximately 
£40,000 on the majority of people over their lifetime (75 years).3  

The overall question that is faced by “resource allocators” then is whether 
these treatments should be funded in a socialized healthcare system like the 
NHS? For many (if not most) resource-allocation approaches the answer is 
“No.” The so-called Rule of Rescue is one exception. It is this exception that is 
the focus of this paper. 

In what follows I will consider the nature of the Rule of Rescue and its 
moral justification. The latter involves consideration of the distinction between 
agent-relative and agent-neutral obligations. If the Rule of Rescue is to be 
justified, it is plausible to think that it will be in the context of agent-relative 
obligations. Two problems with this suggestion are considered: the role of 
identifiability in the Rule of Rescue and the extent to which policy makers in a 
socialized healthcare system can be taken to have such obligations. It is argued 
that in both cases these problems can be overcome and hence that there is a 
prima facie obligation to follow the Rule of Rescue. 

 
 

2. The Rule of Rescue 

 

The Rule of Rescue is related particularly closely to a number of paradigm 
cases: the round-the-world yachtsman who becomes stranded at sea, or miners 
trapped in a collapsed mineshaft. In each case rescue operations costing large 
sums of money and possibly endangering large numbers of rescuers are 
mounted to save the very few who are in danger. Various attempts have been 
made to say what the Rule of Rescue amounts to. Among those attempts are 
the following: 
 

Any plan to distribute healthcare services must take human nature into 
account if the plan is to be acceptable to society. In this regard there is a 
fact about the human psyche that will inevitably trump the utilitarian 
rationality that is implicit in cost-effectiveness analysis: people cannot 
stand idly by when an identified person’s life is visibly threatened if 
rescue measures are available.4 

 
Perhaps the most conspicuous feature of the RR then is the tendency to 
disregard opportunity costs when the life of an identifiable individual is 
visibly threatened. There is a tendency to “act first and ask questions 
later.” Considerations about costs are pushed into the background. A 
lifesaving intervention takes on added value—or people act as though a 
lifesaving intervention takes on added value—if it benefits this person, 
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where the demonstrative “this” refers to an individual who is, to those in 
a position to assist, present and identifiable.5 

 
Typically, when the RR is invoked to explain behaviour, one individual 
(or small group of individuals) is shocked by the desperate circumstances 
of another individual (or small group of individuals). Often situations 
evoking the RR response are unexpected and dramatic: they might in-
volve miners trapped after an explosion, a child who has fallen down a 
well, or even a patient in cardiac arrest in the emergency ward. Such 
situations are likely to produce shock and horror in witnesses, or at the 
very least a sense of urgency.6 

 
The powerful human proclivity to rescue a single identified endangered 
life, regardless of cost, at the expense of many nameless faces who will 
therefore be denied healthcare.7 

 
There are three important themes running through each of these accounts. The 
Rule of Rescue is (1) an imperative, (2) a (natural) human tendency, and (3) 
involves the rescue of identifiable individuals. We will examine each of these 
below. 
 
 

3. The Status of the Rule of Rescue 

 
An initial impediment to understanding the Rule of Rescue is its status. Is it a 
moral rule or an empirical fact? If it is a moral rule, what is its justification? 
Why think that it is something that we should obey? If it is an empirical fact 
then why think that it is relevant to moral deliberation? It may well be a human 
tendency but that, by itself, does not affect whether following this tendency is 
right or wrong. 

This confusion is illustrated by examining the first two of the three com-
mon components in the above accounts and by the potential contradiction 
implied by classifying the Rule of Rescue as having both properties. Rules and 
imperatives are normally things that we should obey rather than do (as a matter 
of course) obey: they are generally prescriptive rather than descriptive. Natural 
human tendencies on the other hand are not things that we should “obey” but 
involve behavior that it is sometimes hard for us to resist. An account of 
human tendencies is a description of the way in which we tend to behave. For 
the most part then, something like the Rule of Rescue will either describe what 
we do or prescribe what we should do. It cannot do both. 

If we suppose that the Rule of Rescue is descriptive and perhaps more 
aptly named the “Identifiable Victim Effect,”8 then it is a mistake to speak of 
the Rule of Rescue as an imperative (unless it is clear that it is an imperative of 
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nature). Of course, this does not mean that it has no role to play in moral 
reasoning, or as we shall see, that it cannot support a moral principle in some 
way. 

If the Rule of Rescue is taken to be an empirical fact there remains a 
serious question about how it should feature in decisions about the distribution 
of resources. It is not clear whether it is something that we need to resist and 
work against or if it should be embraced. To see this point an analogous 
example is useful. We might plausibly suggest the Rule of Hate—that it is a 
natural human tendency to hate those who are different because of our fear of 
the unknown. This kind of fact clearly “mirrors” the fact encapsulated in the 
Rule of Rescue but we are presumably tempted in a different way in this case. 
More argument is needed if we are to construe the Rule of Rescue in a 
favorable moral light. It is worth pointing out how awkward it is to call the 
Rule of Hate an “imperative,” thereby illustrating the moral connotation of the 
word “imperative.” 

If the Rule of Rescue as a general empirical fact does feature in our moral 
reasoning, it will need to be supplemented with an evaluative premise which 
applies a positive value to the key features of the Rule of Rescue. So, what we 
are interested in here are reasons for thinking that the following is true: 

 
People tend to be prepared to spend large sums of money rescuing seri-
ously endangered, identifiable individuals and this is a good thing. 
 

If we take the Rule of Rescue to be an established empirical fact, then it is 
mostly the italicized part of the statement that is of interest. The question then 
is: ought we to spend large sums of money rescuing identifiable individuals? 
 
 

4. Moral Arguments Surrounding the Rule of Rescue 

 
In his paper, “Rationing and Life-Saving Treatments: Should Identifiable 
Patients have Higher Priority?” Tony Hope considers six reasons for spending 
disproportionate amounts of money on identifiable individuals:9 
 

1. Skepticism about the effectiveness of preventive treatment. 
2. “A life in the hand is worth two in the bush.” 
3. Rescue is rare so we can always afford it. 
4. Rescue has more effect on quality of life than prevention. 
5. It is good to care about identifiable individuals. 
6. A very small decrease in the chance of death is of only small benefit. 

 
Of these it is the fifth that I will concentrate on here. It is more important than 
Hope allows and warrants some consideration. 
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The key issue involved in whether or not it is good to care about identifi-
able individuals is the moral status of being identifiable. We might initially be 
torn by two considerations. First, an uncomfortable feature of the Rule of 
Rescue is the role that publicity and lobbying play in its operation. If someone 
can interest the press in his or her story there is a good chance that the Rule of 
Rescue will come into play. There is something deeply objectionable about 
this. The thought here is that if I can make my own plight heard or visible then 
I will be rescued. This is worrying because it seems to be a matter of luck or 
whether I know how to get my voice heard that determines whether I am 
rescued or not. We quickly think of the individual who does not publicize her 
own plight or who is not fortunate enough to find the public’s gaze. 

On the other hand, the prospect of refusing those who do happen to be 
identified is not a happy one. A society that failed to rescue one of its members 
from serious and immediate peril might well be judged to be callous and 
uncaring.  

In his discussion of this issue, Hope gives three sets of considerations that 
might be taken as support for the claim that we should care about identifiable 
individuals. Very roughly these considerations are: (1) individual morality; (2) 
consequentialist or contractualist grounds; and, (3) the “argument from 
callousness.” It is (1) that warrants the most attention here. The other two are 
ably dealt with by Hope. 

The key thought behind this consideration is that in our “personal moral-
ity” we tend to take our obligations toward those with whom we have 
relationships, those who are close to us and perhaps those who, for one reason 
or another, are identifiable as more pressing than our obligations to those who 
fall outside of these categories. 

 
 

5. Agent-Neutral and Agent-Relative Obligations 

 
We often take ourselves to have special obligations because those in question 
are near to us in one way or another. Often these obligations are the result of a 
relationship of a particular sort. Patients, clients, family members, and friends 
all stand in particular relationships to us that we would normally understand to 
generate obligations. This set of obligations has been called agent-relative 
obligations. An agent-relative obligation is an obligation that can only be 
understood in terms of the agent for whom it is an obligation.10 So, part of my 
obligation to look after my son will depend on his being my son—at least part 
of why I ought to take care of him is because of the relationship in which I 
stand to him. In addition to relationships, special circumstances can give rise to 
agent-relative obligations. The fact that I alone am in a position to help save 
the drowning child places a special, agent-relative obligation upon me—
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dependent upon the fact that I am in the position that I am with the knowledge 
and skills that I have. 

On the other hand, an agent-neutral obligation is an obligation that does 
not ultimately refer to the agent for whom it is an obligation. Instead, such 
obligations may, as the name suggests, apply neutrally across all agents. So we 
may think that I have obligations to look after other people’s children by virtue 
of my being a human being (agent, person, and so on). Importantly this 
obligation is distinct from the obligation that I owe to my son. 

Perhaps the best way to illustrate the distinction is to use an example 
where we would normally take the agent-relative obligation to take precedence 
over an agent-neutral one—I should teach my child to read even if someone 
else’s child could benefit more from my teaching. The thought here is that 
even though teaching someone else’s child to read can do more good, I still 
have a more pressing obligation to my son. There are many other examples of 
this that we could cite—lawyer-client and doctor-patient relationships provide 
particularly apt cases. 

It is important that the distinction between agent-relative and agent-
neutral obligations is understood to be an explanation of our obligations—of 
the kinds of obligations that we have. The idea is that it registers a significant 
distinction within the ordinary obligations that we take ourselves to have. If 
this is a good explanation of our obligations then we can understand ourselves 
to have obligations of this kind.  

The significance of this for the Rule of Rescue is that the general empiri-
cal fact about our human proclivities looks as though it is indicative of an 
agent-relative kind of obligation. That is, the fact that we are strongly inclined 
to expend large amounts of resources (or otherwise risk great cost to ourselves) 
in order to save an identifiable individual suggests that we have an agent-
relative obligation to those in need of rescue. Importantly, in some cases this 
obligation overrides our agent-neutral obligations to do the most good with the 
resources we have. The thought is that we stand in a special relationship, 
perhaps a relationship of circumstance, to those in need of rescue and as such 
have an obligation to save them. Since this obligation looks to be an agent-
relative obligation, it is capable of being more pressing than an agent-neutral 
obligation, say, to use resources to do the most good. 

It is crucial to notice that nothing in this is meant to imply that the agent-
relative obligation is always an overriding obligation. There may well be times 
when the agent-neutral obligation is more pressing than the agent-relative 
one—the distinction is intended to make room for agent relativity, not to argue 
for its dominance. 
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6. Problems with the Rule of Rescue: (1) Identifiability 

 
The first set of doubts that arise about the Rule of Rescue’s applicability do so 
from the idea of “identifiability.” How are we to understand “identifiability” in 
the Rule of Rescue? There are three sets of considerations here: 
 

A. Identifiability Does not Seem to Be a Morally Relevant Property 
 
Lobbying, publicity campaigns, or preferential treatment all seem to be cases 
where the involvement of identifiability seems objectionable. The lesson from 
this is not necessarily that the Rule of Rescue is objectionable but that some 
ways of becoming identified are objectionable. It might be that expressing the 
Rule of Rescue in terms of identifiability limits the way in which the 
obligation involved is to be understood. We need an account of what it is to be 
identifiable in the right way. 
 

B. Identifiability as a Relative Concept 
 
Being identifiable (or identified) looks to be a matter of degree. Whether an 
individual or group is identifiable will depend on the “background” level of 
identifiability, or that compared to which it is identifiable. So, for example, a 
drowning child is more identifiable than one of the ten trapped miners. One of 
the ten trapped miners is more identifiable than one of the 25 people who will 
die at a particular road intersection this year. The 25 people who will die at a 
particular road intersection this year are more identifiable than the 25 people 
throughout the UK who will die this year of a particularly rare disease. There 
are many and varied groups against which someone can be identified. 
Someone can be identified relative to future or potential beneficiaries, to the 
masses, or to those who do not have a particular condition. Quite clearly the 
Rule of Rescue will have the “biggest effect” when the “rescued” is highly 
identifiable relative to the others for whom the resources would be used. 
 

C.  Identifiability Looks to Be a Vague, Catchall Term 
 
Rather than just one concept, “identifiability” as it features in the Rule of 
Rescue involves a whole spectrum of concepts. We might mean something like 
“acquaintance” and include the various degrees and ways of knowing the 
person or people in question. Here, we might feel the pressure to rescue 
someone who we have seen or met before. Second, we might take identifiabil-
ity to be something akin to statistical likelihood (or statistical “identifiabil-
ity”)—we might feel that we ought to help those who are more likely to suffer 
from a particular disease. Third, we might take it to mean proximity, physical, 
social, or cultural—we might feel more pressure to assist people from our 
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neighborhood or our community. And finally we might think that someone is 
identifiable when we have a special relationship, or relationship of circum-
stance, with them—we might take ourselves to have a greater obligation to 
children or to the “vulnerable.” 

These three points taken together make it clear that the concept of identi-
fiability as it appears in the Rule of Rescue is inadequate. We can readily 
imagine examples where each of the concepts mentioned above applies more 
readily and more satisfactorily than identifiability. The distinction between 
agent-relative and agent-neutral obligations is of some help here. Being 
identifiable to us is one kind of relationship that a person might have to us. 
Being near us is another. In both cases these relationships can be understood as 
giving rise to agent-relative obligations. It is not identifiability that matters in 
the Rule of Rescue but the way in which things like identifiability contribute to 
our agent-relative obligations. 

 
 
7. Problems with the Rule of Rescue: (2) The Obligations of Policy Makers 
 
It might be suggested that those making policy or resource-allocation decisions 
are in a different moral position than “ordinary” moral agents. The agent-
relative–agent-neutral distinction is derived from reflections on our “personal 
morality.” The obligations of the policy maker, we might think, are different 
from those of the ordinary person. Two reasons for thinking that policy makers 
do not have agent-relative obligations are (1) that making policy requires being 
impartial and (2) that unlike the ordinary person the policy maker has an 
obligation to the population as a whole.  

Neither of these is acceptable. In the first case, the response begs the 
question. We are interested in reasons for thinking that policy makers have 
only agent-neutral obligations. One feature of agent-neutral obligations is that 
they are impartial. So, the claim that policy makers should be impartial is a 
restatement of the claim that they do not have agent-relative obligations. 

The second reason suffers the same problem. It is certainly true that the 
policy maker has an obligation to the population. What is less clear, and is the 
question at issue, is whether this obligation is to be taken as applying only to 
the whole or to the individual members as well. That is, our question is 
whether policy makers have obligations to the population as a whole as well as 
to individual members of the population—this again is the agent-relative–
agent-neutral distinction. Asserting that policy makers (only) have an 
obligation to the population as a whole is a restatement of the claim and not a 
reason for thinking it true. 

The key question here though is why should we think that policy makers 
do have agent-relative obligations? There are two answers that might be given 
here. First, we might think that justice and goodness are to be distinguished—
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that the obligations of justice are not only obligations of good-maximizing.11 
As it stands this is not an argument in favor. Like the arguments above, it 
simply reasserts the claim. In essence this point is a restatement of the 
complaint made by the non-consequentialist about the consequentialist: when 
we are considering what is just, this will sometimes involve not doing what is 
best for the population as a whole and instead might require rescuing an 
individual or group. So, in order to act justly the policy maker will sometimes 
be required to forego the interests of the population as a whole in favor of the 
interests of a particular member.  

Second, we might suggest that the differences between “personal moral-
ity” and the policy maker’s obligations are not as great as they might at first 
appear. It may well be very difficult to distinguish between personal and 
“professional” morality—it is after all the same person who must decide what 
ought to be done. 

But the similarities might be more entrenched than this. The head of a 
household, a father say, can certainly be taken to have agent-relative 
obligations to his “constituents,” his children. As in the example above, he 
ought to teach them to read because they are his children. However this father 
is also required to make resource-allocation decisions—he must make 
decisions based both on what is best for the family as a whole and on what is 
best for the individual members of the family. So there is nothing special about 
this kind of decision. At the next level up, the scout troop leader undoubtedly 
has obligations to each member of the troop—among others, to protect their 
welfare. But here also, the scout troop leader has obligations to the group as a 
whole and is similarly required to make resource allocation decisions. The 
scout troop leader has both agent-relative and agent-neutral obligations. 

The idea here is to suggest that we can increase the numbers for whom 
the “policy maker” is responsible without thereby losing the agent-relative 
obligations. It is not the number of people involved that makes the difference. 
Naturally the relationship between the policy maker and the population 
changes as the numbers increase. The father knows his children in a way that 
the troop leader does not. But this is a shift in the way in which the individual 
can be identifiable to the policy maker, not a change in the kind of obligation 
involved. 

There is a second more important shift in these examples—the scout 
leader has the obligations he does because of the role that he plays, because of 
what it is to be a scout leader. Our next example could be the owner of a 
business or corporation or it might be a vicar or a Member of Parliament. We 
might suspect that the obligations of the businessman are different from those 
of the scout troop leader and indeed of the vicar or the MP. In each case the 
differences in obligation depend on what we take the responsibilities or role of 
the particular position to be. The role of the businessman is primarily to ensure 
that the business turns a profit. The role of the vicar is to look after the 
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parish—notably both the parish as a whole and the individual members. 
Arguably the role of the MP is to represent his constituents, again both as a 
whole and individually. These different roles nicely reflect the agent-relative–
agent-neutral distinction. Because the businessman is primarily required to act 
for the benefit of the company, cost-effectiveness is the main consideration. 
The vicar or the MP, like the father and the scout troop leader, are plausibly 
understood to have both agent-relative and agent-neutral obligations—that is, 
obligations to particular “constituents” and obligations to the constituency as a 
whole.  

When we turn to the policy maker in healthcare these considerations are 
telling. Healthcare is not a business—or better, it is not simply a business. As 
such those making policy decisions in healthcare can be taken to have 
obligations both to the population as a whole and to particular individuals—
they have agent-relative and agent-neutral obligations. This is not to say that 
one always trumps the other. Nor is it to say that the decision between them is 
always straightforward. But it is to claim that an account of policymaking in 
healthcare which omits agent-relative obligations is an impoverished one. 
 
 

8. Conclusions 

 
While the so-called Rule of Rescue is not itself a moral principle, it does point 
to a particular way of thinking about our obligations. It was suggested that 
people’s willingness to go to great lengths to save a few is an example of an 
agent-relative obligation. Agent-relative obligations are obligations that we 
have because of a particular relationship or set of circumstances. They are to 
be contrasted with agent-neutral obligations—obligations that apply to all 
independently of particular circumstance or relationship. Do healthcare policy 
makers have agent-relative obligations? It is plausible to think that they do, but 
the argument given depends on thinking that healthcare policy making is not 
simply like managing a business. 

Overall the arguments are balanced. This means that neither the Rule of 
Rescue nor considerations of cost-effectiveness can be given up altogether. 
Not to fund enzyme replacement therapies at all would be to focus on the cost-
effectiveness approach exclusively and to ignore the agent-relative obligations 
of policy makers. Fully funding enzyme replacement therapies would be to 
ignore the obligation of policy makers to use resources effectively. The more 
balanced these two considerations can be the better. 
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IS “THERAPEUTIC RESEARCH” 
A MISNOMER? 

 
Peter Lucas 

 
 

1. Introduction 

 
The distinction between therapeutic and non-therapeutic research is a familiar 
one in research ethics. This chapter argues that the term “therapeutic research” 
is a misnomer. I consider two broad types of ostensibly therapeutic research: 
controlled trials, and innovative/experimental treatments. I argue that in the 
former case the term therapeutic research is a misnomer because no reasonable 
researcher can expect patients/subjects to derive any therapeutic advantage 
from being entered into an ethically conducted controlled trial. In the latter 
case, while accepting that there may well be a reasonable expectation of 
therapeutic benefit from innovative treatments, I argue that the decision 
whether it is in the interests of a given patient to receive a given treatment is 
properly made on purely clinical grounds. There is no special feature of the 
research situation, in either of these types of case, which serves to ensure that 
participation, qua research subject, is in a patient’s interests.  
 
 

2. “Therapeutic” and “Non-Therapeutic” Research 

 
The distinction between “therapeutic” and “non-therapeutic” research is a 
notable feature of versions of the Helsinki Declaration of the World Medical 
Association, which sets out an ethical framework for the regulation of medical 
research involving human subjects, from the original 1964 version of the 
declaration, up to and including the 1989 revision. The 1989 version of the 
declaration refers to a “fundamental” distinction between 
 

medical research, in which the aim is essentially diagnostic or therapeutic 
for a patient, and medical research, the essential object of which is purely 
scientific and without implying direct diagnostic or therapeutic value to 
the person subjected to the research.1 

 
Some searching questions could be asked about the therapeutic–non-
therapeutic distinction drawn here. We might for example question the 
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assumptions apparently embodied in this statement concerning the relationship 
between diagnostic procedures and research. Are we to consider all diagnostic 
procedures to be forms of research (despite the fact that, standardly, diagnosis 
applies, but does not yield, generalizable knowledge)? No doubt the case for 
such a view could be argued. But if it were ever to become a generally 
accepted view, the implications for clinical practice would be radical—since 
clinical diagnostic procedures would then fall under the particularly stringent 
ethical frameworks developed for research. 

We could also question the particularist emphasis in the above quotation, 
suggested by the phrase “diagnostic or therapeutic for a patient” (my 
emphasis). Are we to take it that therapeutic research necessarily, or even 
typically, has as its essential aim the production of direct therapeutic benefit 
for particular patients? And if so, how is this to be squared with the more 
familiar view that the essential aim of research is the generation of generaliz-
able knowledge?  

Notwithstanding the above worries, the distinction between therapeutic 
and non-therapeutic research has attained considerable currency. Most 
introductory medical ethics textbooks, if they deal with research ethics at all, 
will at least mention the distinction, which is typically explicated with 
reference to the intentions of the researcher.2 This approach is given canonical 
form in Ian Kennedy and Andrew Grubb’s Principles of Medical Law, where 
therapeutic research is said to be characterized by a “dual intention” on the part 
of the researcher.3 In therapeutic research there is an intention on the part of 
the researcher “both to seek to benefit the patient who is the research subject, 
and to gather data of a generalizable nature.” In non-therapeutic research, by 
contrast, there is “only a single intention: to gather data.”4 

This reference to the researcher’s intentions does not seem an altogether 
happy one, in that it seems to involve an implicit appeal to what we might call 
a “reasonable researcher” standard, which would be much better made explicit. 
In order to rule out examples of irresponsible experimentation, based on 
unreasonable expectations of therapeutic benefit, from qualifying as therapeu-
tic research, the Kennedy and Grubb characterization of therapeutic research 
would be better reformulated as “research intended to produce generalizable 
data, and to benefit the patient/subject of the research, where the relevant 
research procedure could reasonably be expected to deliver such a result.”  

Reformulated in this way, however, the Kennedy and Grubb interpreta-
tion suggests that there exists a distinctive form of medical research in which 
the twin goals of delivering therapeutic benefits to patients/subjects, and of 
generating generalizable data, are intrinsically linked. In this chapter, my 
central focus will be the concept of therapeutic research, understood in this 
way. I will argue that, when it is so understood, the term “therapeutic research” 
is a misnomer. No ethically conducted program of medical research can 
construct the sort of essential link between the therapeutic goal and the 
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scientific goal, which the above characterization implies. After considering and 
dismissing two different broad types of research which might (erroneously, in 
my view) be termed “therapeutic,” I will close with some thoughts on why the 
point is an important one, and on what would be a more appropriate label for 
so-called therapeutic research. 
 

 

3. Controlled Trials 

 
To begin however, let us consider some salient features of the general ethical 
context within which biomedical research is pursued. The principle that a 
doctor is obliged to treat her patients according to the best proven diagnostic or 
therapeutic method is a well-established principle of biomedical ethics.5 This 
principle is for example enshrined in successive versions of the Helsinki 
Declaration.6 And yet there is an evident tension between adherence to this 
principle, and the involvement of patients in any form of medical research.  

Unless the research in which the patient is involved bears no relation to 
her condition at all (in which case, for all but the most trivial complaints, their 
involvement as research subjects is questionable in itself), the patient/subject 
will be likely to be the recipient of an unproven treatment. Where this 
treatment is given as an alternative to the established best standard treatment 
for the condition the patient clearly does not receive the best proven treatment 
for his/her condition, for the simple reason that both the efficacy of the 
treatment in question, and the severity of any associated risks, are not yet 
proven. In a case in which the treatment given is in addition to the established 
standard treatment the patient/subject may well receive the benefits of both 
treatments. But she will also be exposed to the risks associated with both. 
These may well be compounded, and in the case of the non-standard treatment 
will be, again, unproven.  

This tension between the principle that patients are entitled to the best 
proven treatment for their condition, and the involvement of patients in 
research, is implicitly acknowledged in the 2000 version of the Helsinki 
Declaration, which requires that when research is combined with clinical care, 
patients/subjects should be assured of the best proven treatment at the 
conclusion of the study.7 Of course, the requirement that patients are given 
access to the best proven treatment at the conclusion of a study does not 
necessarily preclude their having access to that same treatment at an earlier 
stage. But in many research contexts, and most clearly in controlled clinical 
trials, some patients at least will not receive the best proven treatment during 
the course of the study (namely, those receiving the experimental treatment); 
nor will all patients necessarily receive the best proven treatment at the 
conclusion of the study—for example if their treatment regime remains 
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unchanged, and the new “best proven” treatment is the former experimental 
treatment.  

In order to evade some of the ethical difficulties associated with adminis-
tering unproven treatments to patients in research contexts, it is standard, in 
research, to apply a negative version of the principle that patients should 
receive the best proven treatment: no patient should receive a known inferior 
treatment.8 So in a controlled clinical trial, whether randomized or not, and 
whether placebo-controlled or not, the researcher proceeds ethically if and only 
if she remains in a state of equipoise between the different arms of the trial.9 
From the point at which it becomes clear that one of the arms of the trial is 
receiving markedly inferior treatment it is unethical to continue with the trial.10  

It is an interesting question whether this entails that it is unethical to 
demand very rigorous standards of proof in controlled trials. It may well be 
clear to the researcher that one or other arm of the trial has a therapeutic 
advantage some time before fully statistically significant results have emerged. 
But at the point at which the researcher can reasonably be said to “know” that 
one arm of the trial is subject to a therapeutic disadvantage it seems unethical, 
by the above principle, to continue with the trial, regardless of whether fully 
conclusive results have yet been obtained.11 For our purposes however, the 
more relevant implication of the principle of equipoise is that there can be no 
reasonable expectation of therapeutic advantage to a patient from being 
entered into an ethically conducted controlled trial. In an ethically conducted 
placebo-controlled trial there can be no good reason to think that the active 
treatment is superior to the placebo. If there is good reason to think the active 
treatment is superior then the trial is unethical, since equipoise is lacking; and 
if there is no good reason to think that the active treatment is therapeutically 
superior (or inferior) to the placebo, there is no good reason to think that there 
will be any therapeutic advantage whatever to the patient from being entered 
into the trial. Whatever the researcher’s intentions may or may not be then, 
ethically conducted placebo-controlled trials cannot reasonably be character-
ized as “therapeutic” research, since no reasonable researcher could expect any 
therapeutic advantage to accrue to the patient from being entered into the trial.  

Suppose however that the trial is not placebo-controlled, and the control 
is the established standard treatment. In this case adhering to the principle of 
equipoise requires that there should be no good reason to think, either prior to 
or during the trial, that the standard treatment is either superior to or inferior to 
the treatment(s) under test. From the point at which it is established that either 
the new treatment or the control is markedly superior it becomes unethical to 
continue the trial. Again then, in an ethically conducted trial, there can be no 
reasonable expectation of therapeutic advantage to the patient from being 
entered into the trial—assuming that the alternative for the patient is that of 
receiving the standard treatment. 
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So much then for the idea that controlled clinical trials represent a form 
of essentially therapeutic research. There can be no reasonable expectation of 
therapeutic advantage from being entered into such a trial; and no reasonable 
researcher, advising a potential research subject on whether to participate in an 
ethically conducted controlled trial, is in a position to claim that therapeutic 
considerations have any bearing on the patient/subject’s decision. From the 
point of view of the patient/subject the only relevant question is whether she 
wishes to contribute to the furtherance of the scientific goal, with the 
inconvenience and risks this may entail. 
 
 

4. Innovative Treatments 

 
I want now to consider those forms of research which can reasonably be 
termed “innovative” or “experimental” treatments, that is, forms of biomedical 
research involving patient/subjects which either involve no comparison with a 
formal control, but only informal comparison with existing treatments, or no 
“comparison” at all, where there is no established treatment for the patient’s 
condition. It turns out that these types of case also fail to merit the “therapeutic 
research” label, though for different reasons.  

I have said that so-called therapeutic research is standardly characterized 
with reference to the dual therapeutic and research goals of the researcher. In 
turning to consider innovative treatments, it is reasonable to ask about the 
relationship between these two goals; and in particular whether they are ever 
essentially linked, such that the therapeutic goal is fulfilled by a process that 
simultaneously and necessarily involves the fulfilment of the research goal. 
(To clarify: if it were to be decided, as mentioned earlier, that diagnosis 
constitutes a form of research, this would qualify as a case in which the 
research goal and the therapeutic goal were essentially linked.) Raanan Gillon 
suggests that research and therapy are never linked in such a way when he 
remarks:  
 

so-called therapeutic research always has two components: a component 
of pure research intended to produce generalizable medical knowledge, 
and a component of therapy, where the intention is to benefit the particu-
lar patient.12 

 
This way of putting the point suggests that the “therapeutic research” label 
might be seriously misleading: there is in fact no distinct type of research 
which is inherently therapeutic, as the “therapeutic research” label suggests. 
Rather, therapeutic and research goals can sometimes be achieved through 
what is, essentially, one and the same process—though it is a contingent matter 
that this ever happens in practice. To appreciate the full significance of this 
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point, we need to step outside the narrow perspective of the researcher, which 
has, up to this point, been our preferred mode of access to “therapeutic” 
research, and consider the decision whether to participate in research paying 
close attention to the interests of the potential research participant. 

Suppose we are dealing with an innovative/experimental treatment, in a 
case in which there is no established treatment for a patient’s condition. The 
new treatment will have been subject to extensive laboratory-based testing 
prior to being available for use in a clinical context, and from this testing a 
reasonably clear picture of the likely risks and benefits of the treatment will 
have emerged. The decision to utilize this new treatment in a given case will, 
from the researcher’s standpoint, have two motives: the motive of producing 
therapeutic benefit, and the motive of procuring generalizable knowledge. 
However, a consideration of the interests of the individual patient suggests that 
it is only the aim of producing therapeutic benefit that is relevant when 
deciding whether to consent to the new treatment. If, on balance, and bearing 
in mind the relative paucity of evidence, there seems to be a reasonable 
likelihood of therapeutic benefit to a given patient, then we may judge that the 
experimental treatment is clinically indicated in her case.  

What kind of net benefit we need look for, and how much likelihood of 
producing it is required, will depend upon a host of other factors, not least 
amongst which are the severity of the patient’s condition, and the severity of 
anticipated side effects. The associated question of how much risk-taking on 
the part of the doctor and the patient respectively is permissible, or required, is 
also relevant here. One area in which the label “therapeutic research” might be 
thought to have important application is in relation to experimental treatments 
for AIDS and related conditions. Controversy in these sorts of cases has tended 
to cluster around the issue of access to experimental treatments, and the rights 
of sufferers, particularly terminally ill sufferers, to expose themselves to 
potentially very high risks. In particular, the issue has been medical paternal-
ism, and whether the medical profession has the right to prevent patients who 
wish to take risks from doing so. Nothing I say here should be taken to imply 
that patients should not be allowed to expose themselves to risks as research 
subjects. Rather, my concern is whether there is a branch of research with 
respect to which participation qua research subject can reasonably be expected 
to confer therapeutic benefit. 

A patient considering an experimental treatment, where there is no estab-
lished standard treatment, will certainly be hoping for therapeutic benefit. But 
the patient’s motives are not the most important thing here. Even in the more 
common case of a placebo-controlled trial the patient will no doubt be hoping 
to have been included in the active arm of the trial, and will be hoping that the 
active treatment is therapeutically effective. Nevertheless, from the research 
ethics standpoint, the important question in such a case is whether we have 
something approaching proof that the treatment under test is likely to be 
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therapeutically beneficial. If we have, then the trial is unethical—since the 
placebo arm will then be receiving a known inferior treatment. If there is no 
good reason to expect therapeutic benefit from the treatment under test the trial 
is ethical, but the patient’s hope is (so far as we know) a mere hope. Similarly, 
in the innovative treatment case, it is not the patient’s hopes but the re-
searcher’s reasonable expectations which are of prime importance.  

However, because in the case of innovative/experimental treatment we 
are not dealing with a formal trial, in which one or other arm of the trial stands 
to be therapeutically disadvantaged, the decision to administer the treatment 
comes down to this: is this particular innovative treatment clinically indicated? 
The answer to this question will either be “Yes” or “No”; and only if there is 
reasonable expectation of therapeutic benefit to the patient will the answer be 
“Yes.” In this latter case then, unlike those of non-therapeutic research, and 
controlled trials, there may be a reasonable expectation of therapeutic 
advantage to the patient. Indeed the ethical acceptability of the treatment 
regime qua treatment regime will hinge on this. But despite the fact that, in 
this type of case, the patient in question may be said to have an interest in 
receiving the innovative treatment, and despite the hope shared by all 
concerned that the innovative treatment will turn out to be effective against her 
condition, she cannot be said to have an interest in serving as a research 
subject that is in any way parallel to that in which she has an interest in 
receiving the innovative treatment. It may well be that it is in our patient’s 
interests that the research be carried out. But it does not follow that she has an 
interest in serving as a research subject, exposing herself to the associated 
inconveniences, and risks. We can certainly talk of patients benefiting from 
research through an improved understanding of their condition, and potential 
treatments. But from the fact that we can say with confidence that an improved 
understanding of my condition will result from my participation as a research 
subject, it does not follow that this benefit to me accrues to me conditionally 
upon my participation in the research. Any benefit to me that accrues from a 
given study accrues on the condition that the study is carried out, not on the 
condition that I participate in it. (And my participation in the study is not, 
except possibly in highly unusual circumstances, a condition for the study to 
be carried out.) From the fact that I will benefit from the study then, it does 
not, in general, follow that it is in my interests to participate—for the benefit to 
me will accrue whether I participate or not.  

This is not to suggest that the patient cannot share the researcher’s dual 
goal of the production of therapeutic benefit and the furtherance of biomedical 
knowledge. The point is simply that only one of these intentions is relevant 
when considering a given patient’s receipt of an innovative treatment, under 
the heading of “therapeutic research.” That the innovative treatment is 
clinically indicated is both a necessary and a sufficient ethical precondition for 
administering it in a given case. That administering the innovative treatment 
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will also contribute to the acquisition of generalizable knowledge is neither a 
necessary nor a sufficient ethical precondition for administering it in a given 
case. (Not necessary because a patient should not be denied access to a 
clinically indicated treatment just because administering the treatment in this 
case would be valueless in research terms; not sufficient because while 
knowledge might be gained even where the treatment is not clinically 
indicated, it would be wrong to administer the treatment where there was no 
expectation of therapeutic benefit—bear in mind that we are dealing here with 
patients, not with healthy volunteers).  

So although the innovative/experimental treatment case does look to be 
one in which it is possible to proceed ethically while fulfilling the dual goal 
which we have seen is characteristic of so-called therapeutic research, closer 
inspection reveals that the question whether the innovative treatment is 
clinically indicated is the only one that really matters in a given case. So, as 
Jonathan Montgomery points out, the decision whether to proceed with an 
innovative treatment is best viewed as a matter of clinical ethics, rather than of 
research ethics.13 There is no essential link between fulfilling the research 
intention and acting in the interests of a particular patient. 

To return to Gillon’s characterization of therapeutic research then, every-
thing, I have suggested, hinges on quite how the two components he 
distinguishes are taken to be related. If they are understood to be essentially 
linked, such that, so far as we know, subjects could not receive such and such a 
therapeutic benefit without participating in a study designed to produce 
generalizable knowledge, then the established idea of therapeutic research 
would retain some validity. However, none of the forms of research we have 
considered manage to forge an essential link between participation as a 
research subject and anticipated therapeutic benefit. In the case of an ethically 
conducted controlled trial, considerations of therapeutic advantage do not enter 
in. In the case of innovative/experimental treatment, with no formal control, 
the therapeutic intention is the only relevant intention when we are considering 
whether it is in the interests of a given patient to participate. In both types of 
case it looks as if the two components, of therapy, and of the generation of 
generalizable knowledge, are only accidentally related.  

The final type of case I want to consider is that in which participation in 
research is a precondition for receiving treatment—patients are effectively 
denied treatment unless they participate. Here, it seems to me, the patient’s 
situation is in certain respects similar to that of the subjects of an innovative 
treatment. The decision whether to participate, where made with the patient’s 
interests at heart, must rest exclusively on the potential therapeutic benefit—
any anticipated research payoff is not to enter into the calculation, since this 
cannot be legitimately cited as a reason why this patient should participate in 
this study. Where the two cases do differ markedly, of course, is in the element 
of effective coercion. While we have no reason to think that innova-
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tive/experimental treatments are, in general, ethically suspect, the effective 
coercion of research subjects is ethically unacceptable. It follows that this sort 
of case cannot be cited as an example of the existence of a form of ethically 
acceptable research properly characterized as “therapeutic.” On the basis of the 
above examples then, we may conclude that the idea that there is a specific 
form of research in which the pursuit of the research goal and that of the 
therapeutic goal go hand in hand is an illusion.  

 
 

5. Some Implications of the Above, and a Suggestion 

 
The above considerations suggest that the “therapeutic research” label is a 
misleading misnomer. Why, particularly, does this matter? The upshot of the 
points I have been considering is that participation qua research subject is 
always fundamentally an altruistic act. This is of particular relevance to 
research with vulnerable groups. When considering non-therapeutic research 
with competent non-vulnerable adults we accept that, because participation as 
a subject is a significantly altruistic act, their consent is essential. Participants 
are inconvenienced, and may be exposed to significant risks, for no benefit to 
themselves. For these reasons we are normally hesitant about asking members 
of vulnerable groups to participate in non-therapeutic research. The potential 
for exploitation when working with such groups is increased, not least because 
it may be difficult or even impossible to obtain informed consent from them. 
In the case of therapeutic research on the other hand, it may be tempting to 
follow the route which is standard in clinical ethics and, where informed 
consent is unobtainable, allow ourselves to be guided by the patient’s best 
interests, rather than by their choices. As long as we hold to the worryingly 
widespread myth that participation in “therapeutic” research is beneficial to the 
subjects of that research then, we may think we see a way open to relaxing 
consent requirements for so-called therapeutic research with vulnerable 
groups. Indeed, this is precisely what we find in current guidance on research 
with children. Non-therapeutic research on children is currently discouraged, 
unless the research in question would be virtually risk-free. The Medical 
Research Council, for example, suggests that only negligible-risk, non-
therapeutic studies involving children are acceptable.14 The reason for this, as 
Jonathan Montgomery reminds us, is that “in non-therapeutic studies there is 
no obvious benefit to be gained and it can be suggested that children are being 
put at risk for no possible gain.”15 

When we turn to the guidance concerning “therapeutic” research how-
ever, we find that here “higher risks may be acceptable,” since in this case “it 
is hoped the child will benefit.”16 (Indeed it seems that legally it may be 
permissible to proceed with “therapeutic” research against the express wishes 
of the child concerned, provided the parents’ consent has been obtained.17) On 
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this basis it is held that where valid parental consent is indeed forthcoming, “it 
is easy to justify [children’s] involvement in therapeutic studies”.18 As I have 
argued at length above however, participation in so-called therapeutic research 
cannot reasonably be held to carry any benefits for research participants. If I 
am right, we should not be prepared to relax consent requirements for 
therapeutic research involving children in any such way. Proceeding with more 
than minimal-risk research with children, will, even given parental consent, be 
no more acceptable in the “therapeutic” case than in the “non-therapeutic” 
case. Moreover, since participants in so-called therapeutic research will 
necessarily be patients, and since patients as such can reasonably be said to 
represent a vulnerable group, there may well be grounds for imposing more 
stringent consent requirements for all such research.  

If research involving patients is not to be termed “therapeutic,” what 
should we call it? My suggestion would be: “Medical research combined with 
medical care.” This is the formula employed in the 2000 version of the 
Helsinki Declaration, and it has the merit of explicitly directing our attention to 
the fact that the subjects of such research are simultaneously subjects of 
medical care. Instead of being a case in which it is appropriate to relax the 
stringent ethical safeguards governing medical research, and fall back on the 
standard clinical framework, which permits a good deal of risk-taking, based 
on an estimation of the patient’s interests, this formula suggests that, prima 
facie at least, the “therapeutic” research context is one in which the require-
ments of both clinical and research ethics frameworks apply. The declaration 
does not speak of a relaxing of consent requirements when medical research is 
combined with medical care, but on the contrary counsels: “when medical 
research is combined with medical care, additional standards apply to protect 
the patients who are research subjects [my emphasis].”19  
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CAN THE SUBJECT-OF-A-LIFE CRITERION 
HELP GRANT RIGHTS TO NON-PERSONS? 

 
Lisa Bortolotti 

 
 

1. Introduction 

 
In ethics we often implicitly correlate what an individual is entitled to from a 
moral point of view with the complexity of the mental life of that individual. 
This correlation gains center-stage in many attempts to answer the question 
whether we should accord rights or moral status to those individuals that lack 
the capacities required for personhood, such as the capacity for rational 
deliberation and self-consciousness.1 I use the term “capacity” here and in the 
rest of the chapter to refer to powers that individuals might have and that they 
exercise when they engage in reasoning and gain awareness of their mental 
life. This is the established usage in the discussion on the conditions for 
personhood and the possible rights of different kinds of beings. 

The formulation of a subject-of-a-life criterion for basic rights offers one 
possible account of the correlation between the entitlement to moral considera-
tion and mental capacities.2 Tom Regan’s argument for according rights to 
some non-human animals and some human non-persons is based on the notion 
of “subject of a life,” which raises some concerns. I argue in this chapter that 
the case for according rights or moral status to non-persons can be much more 
persuasive if rights or moral status are accorded to all and only those 
individuals that are intentional agents.  

Why can we not work with a criterion that is already available in the 
applied ethics literature, such as sentience? Sentience is not adequate as a 
criterion for basic rights or moral status, according to Regan, because sentient 
individuals do not have all they need to obtain moral status. Basic rights or 
moral status should be granted for Regan to those individuals who have 
interests and autonomy (in a sense that I elucidate in the next section). Sentient 
individuals might be able to feel pain and pleasure, but they might not have 
beliefs, desires, and preferences. An individual’s possession of these 
intentional states is necessary to show that the individual has interests and 
autonomy in the relevant sense.  

Here I discuss the relation between interests, autonomy, and rights (or 
moral status) and conclude that the possession of intentional states and the 
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capacity to initiate actions on the basis of those states are necessary conditions 
for having rights (or moral status).  
 
 

2. The Justification of the Subject-of-a-Life Criterion 

 
Regan recognizes that the best way to argue that some animals and human 
non-persons have rights is to show that they have morally relevant interests 
that need to be safeguarded. In other words, they are subjects of a life.  
 

Individuals are subjects-of-a-life if they have beliefs and desires; percep-
tion, memory, and a sense of the future, including their own future; an 
emotional life together with feelings of pleasure and pain; preference- 
and welfare interests; the ability to initiate action in pursuit of their de-
sires and goals; a psycho-physical identity over time; and an individual 
welfare in the sense that their experiential life fares well or ill for them, 
logically independently of their utility for others and logically independ-
ently of their being the object of anyone else’s interests.3 
 

One can justify the requirements that individuals must satisfy in order to be 
granted basic rights or moral status on the basis of the relation between rights, 
interests, and autonomy. Subjects of a life are sentient, as they are able to feel 
pleasure and pain, but also have other capacities. They have intentional states 
such as beliefs, desires, emotions, and preferences, and they have the capacity 
to initiate action on the basis of those intentional states. These two elements, 
the possession of intentional states and the capacity for intentional action, 
seem to be the most relevant to the entitlement to basic rights, because they 
ground the ascription of what Regan calls “preference autonomy” and 
“preference interests.”  

Regan follows Immanuel Kant in according rights to those individuals 
who are autonomous agents, but he thinks that the relevant notion of autonomy 
does not include the capacity for rational deliberation. All that is required is 
preference autonomy. A dog and a very young child are preference-
autonomous, as they have beliefs and desires and act in order to satisfy their 
desires on the basis of their beliefs. Moral agents are autonomous in a richer 
sense, as they can abstract from their desires and deliberate on what they ought 
to do. They can also act against some of their desires in conformity with a law 
or principle that has normative force on them. All subjects of a life are 
preference-autonomous in the sense in which the dog and the child are. They 
have preferences and act on those preferences. Some subjects of a life also 
have the capacity for reflection and rational deliberation and qualify as 
persons, but Regan believes that this richer notion of autonomy is not required 
for being accorded rights.  
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Regan distinguishes between preference interests and welfare interests.4 
Preference interests refer to those things we are actually interested in, whereas 
welfare interests concern those things that are good for us, whether or not we 
have an interest in them. It might be in my best interests to go to bed early 
tonight as tomorrow I have an important meeting (welfare interest), but I do 
not have an interest in going to bed early tonight unless I have the right 
combination of beliefs and desires, like the belief that an early night would do 
me good and the desire to be in good shape tomorrow (preference interest). It 
is evident that the possession of intentional states and the capacity to initiate 
action on the basis of those intentional states are required for individuals to 
have preference interests.  

The notions of preference autonomy and preference interests help justify 
the subject-of-a-life criterion as the criterion for the attribution of basic rights. 
Only beings with preference interests can have rights, because only beings 
with interests can be benefited or harmed.5 We can assume that having 
preference interests requires having beliefs, desires, and other intentional states 
and being able to act purposefully, but the possession of welfare interests 
should not appear in the list of conditions that individuals need to meet in 
order to be subjects of a life. Here we come to the first problem with the 
subject-of-a-life criterion. 

All individuals with preference interests have their own welfare, but as 
Raymond Frey also observed, ants or plants can have their own welfare and 
welfare interests without having preference interests.6 Individuals do not need 
to be sentient or to have beliefs and desires in order to have their own welfare. 
It might be in the interests of the ants inhabiting my front garden that I put off 
mowing the grass. But that does not require them to have any intentional state 
or tendency to preference-autonomous action. 

By regarding the possession of welfare interests as one of the criteria for 
basic rights or moral status, the ground shifts without justification from the 
capacities one must have in order to be the subject of a life to metaphysical 
considerations about what kind of an individual one is. Subjects of a life are 
described by Regan both in terms of the capacities they must have in order to 
have inherent value (for example possession of intentional states) and in terms 
of the kind of entities they are (for example possession of a psychophysical 
identity and an independent welfare).  

A formulation based on cognitive capacities is useful in discriminating 
between individuals that are entitled to basic rights and individuals that are 
not, since the possession of such capacities has behavioral manifestations that 
can be observed and tested. Instead, it is difficult to establish what would 
count as evidence for the metaphysical status of some non-human animals as 
individuals with a psychophysical identity and an independent welfare. So, 
some of the requirements of the subject-of-a-life criterion are unhelpful for the 
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practical purposes of identifying subjects of a life in controversial cases and 
difficult to justify from a moral point of view.  

 
  

3. Empirical Questions about the Subject-of-a-Life Criterion 

 
Regan states that subjects of a life have memory, a sense of their own future, 
intentional states about themselves, and self-consciousness.7 How plausible is 
it that non-human animals and severely impaired humans can satisfy these 
requirements?  

Mammalian animals perceive and to some extent represent their envi-
ronment,8 but no conclusive evidence has been gathered for the claim that even 
great apes can remember specific events in their past experience. For years, the 
accepted view in comparative psychology has been that animals lack the kind 
of episodic memory that humans have. They retain the skills they have 
acquired, but they do not remember episodes as they happened to them.9 This 
view has recently been challenged by studies conducted on birds,10 great apes, 
and other primates.11 The studies are aimed at showing that some animals can 
engage in “mental time travel,” that is, they can go back to a past event with 
their minds.  

It is probably early days for a verdict on whether there are any animals 
with episodic memory, and comparative psychologists still debate the issue. 
Whether animals have a sense of their own future seems to be even more 
difficult to establish. Reiss has claimed that the bottlenose dolphin exhibits 
“anticipatory behavior, an awareness of the contingencies of their past actions, 
and an awareness of the contingencies of future acts.”12 Evidence for these 
cognitive achievements emerged in the context of “bubble ring” play in pools 
by captive dolphins. 

Even the scientists advancing new hypotheses on episodic memory in 
great apes and a sense of the future in bottlenose dolphins and those who have 
argued for years in favor of animal consciousness are cautious in drawing 
conclusions about animal self-consciousness.13 And those philosophers who 
are happy to ascribe intentional states to animals on the basis of their manifest 
behavior are not at all sure that it makes sense to talk about animal conscious-
ness as if each animal were the unified subject of different experiences.14  

For these reasons, the addition of memory and a sense of one’s own fu-
ture to the list of those cognitive capacities that characterize subjects of a life is 
strategically surprising. Regan is not going to be able to achieve the dialectical 
goal of expanding the class of rights holders to include human non-persons and 
mammalian animals by requiring that subjects of a life have a memory of their 
past experiences and a sense of their own future. In the literature on moral 
status, awareness of one’s own past and future has always been regarded as a 
mark of personhood.15 
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Subjects of a life are not persons because they do not need to be able to 
engage in rational deliberation and because they are not expected to exhibit 
moral agency. But self-consciousness and rational deliberation, two capacities 
that are conceptually distinct, might not be found independently of one 
another. One speculative but plausible idea is that part of what it is to have a 
notion of oneself as a unique individual is to feel on oneself the normative 
force of standards of rationality for thought or action. Some argue that in 
young children self-consciousness emerges approximately when they start 
using self-referring concepts of shame that might be seen as signs of incipient 
moral agency.16 
 
 

4. Subjects of a Life or Intentional Agents? 

 
Regan’s contribution to the debate is significant no matter how we conceive 
our obligations to non-human animals and human non-persons. He aims at 
justifying the common intuition that we have direct moral obligations to non-
persons. And he seems to be right in claiming that sentience alone is not quite 
enough for the possession of those preference autonomy and preference 
interests which are a prerequisite for the entitlement to basic rights or direct 
moral consideration. Regan’s approach is promising, but the notion of 
“subjects of a life” does not seem to be what he needs to achieve the goal of 
providing a justification for according basic rights or moral status to non-
persons.  

As we saw in the first section, the possession of preference interests and 
the capacity for initiating action are plausible prerequisites for having basic 
rights or moral status. In reformulating the criterion, we should focus on the 
cognitive capacities required for the possession of interests, such as the 
possession of beliefs, desires, emotional states, and preferences, and the 
capacity to initiate action on the basis of those intentional states. All that 
would be necessary to revise Regan’s position is a shift from subjects of a life 
to intentional agents.  

What is an intentional agent? An intentional agent is any system whose 
behavior we can predict via the ascription of beliefs, desires, and other 
intentional states. An intentional agent typically acts on the basis of its beliefs 
and desires and can adapt to its environment by revising such beliefs and 
desires. In the literature on intentionality many authors (for example Donald 
Davidson, Daniel Dennett, and Jane Heal) assume that intentional agents need 
to be, to some extent, rational deliberators. If that were the case, my appeal to 
intentional agents would not fare much better than Regan’s notion of “subject-
of-a-life.” It would be almost indistinguishable from personhood.  

But intentionality and rationality are not necessarily linked. The only 
sense in which an intentional agent needs to be rational is the sense in which at 
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least some of its actions can be rationalized, that is, they can be seen as done 
for a reason. Suppose I saw a big black dog barking furiously on the pavement 
on my way to work this morning and I crossed the road to avoid him. Why did 
I cross the road? Not randomly, nor as a consequence of a spasm. I crossed the 
road because by doing so I was hoping to avoid the dog I was afraid of. My 
intention to avoid the dog was the reason for my action and my action can be 
rationalized by my intention. That does not mean that crossing the road was 
the rational thing to do, or that my thoughts and actions need to satisfy any 
standards of rationality before I can be regarded as an intentional agent.17  

Whereas persons need to be sensitive to the normative force of standards 
of rationality, and on occasion respond to them, intentional agents do not. 
Whereas persons need to be able to have beliefs and desires about themselves 
as individuals, in order to deliberate morally and to assess blame, praise, and 
responsibility, intentional agents do not need to have a sense of themselves. 
They just need to have basic beliefs about their surrounding environment and 
to respond to the stimuli they are subject to with a view to satisfying their 
desires given their beliefs. Some intentional agents will also be persons, others 
will not. And that is why the introduction of the intentional-agent criterion 
seems to be perfectly suitable for the inclusion of some non-human animals 
and marginal humans in the class of rights holders. Those individuals that have 
intentional states such as beliefs and desires and have the capacity to act on 
their beliefs and desires, have also preference interests which contribute to 
their own welfare. By according to them basic rights or moral status we 
safeguard their morally relevant interests. 

Let me consider another objection to the adoption of the intentional-agent 
criterion. Some philosophers talk about the intentional stance in purely 
instrumental terms. The idea is that any system (plants and simple artifacts 
included) whose behavior we could predict by using belief-and-desire talk is 
an intentional agent for the purposes of the prediction of its behavior, even if 
the system probably does not have any intentional states. In other words, the 
intentional stance would be just a matter of speech.18 For instance, I could talk 
about my plant wanting water without really believing that my plant has any 
desires. If the intentional stance is used in this instrumental way, then the risk 
of adopting the intentional-agent criterion is that legitimate rights holders 
might multiply.  

But the intentional stance is successful and really useful as a predictive 
strategy only when the behavior of the system we want to predict is complex 
enough to support the ascription of beliefs and desires. In the field of cognitive 
ethology and comparative psychology there have been fascinating attempts to 
devise tests to discriminate between situations in which a non-human animal 
acts on a belief with a determinate content and situations in which the 
ascription of the belief to that animal is unjustified. The difficulty in 
establishing what content to ascribe to the intentional states of a non-human, 
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an infant, or a human adult affected by dementia, can be explained by 
reference to how mind-reading works. We are generally good at ascribing 
beliefs and desires to other humans very much like ourselves because our 
mind-reading capacities depend on context-dependent heuristics. These 
heuristics are simple strategies, usually fast and accurate, that humans use to 
get by in a complex environment. For instance, we would not ascribe highly 
theoretical thoughts to young children, because we do not expect them to have 
a wide range of conceptually sophisticated background beliefs. The better we 
know the circumstances in which agents operate, the better we can read their 
minds. The fact that we encounter difficulties in ascribing intentional states 
with a determinate content to non-persons might be due to our limitations as 
interpreters and not to their inability to form intentional states. Our struggles 
do not rule out that non-persons can exhibit a behavior of the right complexity 
to justify the ascription of some intentional states. Where our natural talents as 
mind-readers fail, science can help. A more careful observation of the 
behavioral responses of non-human animals in some contexts can contribute to 
refining our attempt to ascribe preferences to them.  

 
 

5. Conclusion 

 
In this chapter I have discussed the question whether non-persons should be 
accorded basic rights or moral status. After assessing Regan’s subject-of-a-life 
criterion and finding it wanting, I have suggested that we use a simpler and 
more adequate criterion, the intentional-agent criterion. Intentional agents do 
not need sophisticated cognitive capacities over and beyond the possession of 
intentional states and the capacity to initiate action, which are the basic 
requirements for preference autonomy and preference interests. 
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1. Introduction 

 

In a perceptive and broad-ranging paper entitled “Paternalistic Solicitude and 
Paternalistic Behavior: Appropriate Contexts and Moral Justifications,”1 
Tziporah Kasachkoff criticizes many of the modern, liberal rights-based 
discussions of paternalism, which, she says, tend not just to dominate the 
literature on paternalism, but also to obscure analysis of the subject itself.2 
This, she argues, is due to a number of features of these discussions, including 
their tendency to depict all paternalism narrowly, as coercive or restrictive; to 
make inferences from legal and political paternalism to paternalism of other 
kinds, which may not share the same features; to ignore the nature and 
relationship of the parties involved in paternalistic acts; and to assume that 
paternalism is necessarily at odds with individual autonomy rights and so 
morally reprehensible. Kasachkoff sums up her position as follows:  
 

The nature of paternalism and its putative justifying principles will inevi-
tably remain confused unless discussion concerning these issues (1) 
ceases to give exclusive attention to cases of paternalism which are coer-
cive and restrictive; (2) stops focusing exclusively on political and legal 
contexts for the construction of arguments whose conclusions are then 
applied to other areas; (3) includes some account of the nature and pur-
view of those institutions which figure as parties to the paternalistic ac-
tivity; and (4) makes it clear what it is about paternalism that demands 
some moral accounting.3 

 
In this chapter, I will consider an analysis of paternalism and its maximization 
specifically within the medical domain, which, though published six years 
prior to Kasachkoff’s paper, seems at first blush to avoid the problems of 
narrowness, over-generalization, and obscurity which Kasachkoff finds 
prevalent in much of the literature. The analysis in question is offered by Mark 
S. Komrad in his paper, “A Defence of Medical Paternalism: ‘Maximizing 
Patients’ Autonomy.”4 My purpose in examining Komrad’s analysis will be to 
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consider why, despite its comparative merits, it seems unsatisfactory. I will 
question Komrad’s preferred definition of paternalism, the inference he draws 
from John Stuart Mill’s exception to voluntary slavery contracts in On Liberty, 
and his distinctive theory of illness and medicine. I will structure my essay by 
drawing upon, though changing the order of, the four issues raised by 
Kasachkoff (above) and by examining the extent to which Komrad’s paper 
may be interpreted as “responding” successfully to these. I will not subject 
Kasachkoff’s paper itself to critical review, but will simply make the assertion 
that I am in broad agreement with its substance, hence my use of it here as the 
starting point and framework for my paper.  
 
 

2. Broadening the Concept of Paternalism 

 

It is a mistake to take … coercive or restrictive cases of paternalism as 
exhaustive.5 
 

In examining the concept of paternalism at the beginning of his paper, 
Komrad, like Kasachkoff, is critical of the tendency of philosophers to depict 
all paternalism as necessarily coercive. Indeed, he notes that some commenta-
tors perceive in paternalism themes of superiority, domination, oppression, and 
dogmatism. But Komrad suggests that when characterized in this way, 
paternalism is more properly called “authoritarianism.” He continues, 
“paternalism is not just coercive behaviour; there is another side to it that 
connotes the concern, care, and self-sacrifice of the paternalistic agent,”6 and 
with this in mind, he opts for what he believes is a more temperate view of 
paternalism—one which he claims to find in the definition offered by Bernard 
Gert and Charles M. Culver, and which he cites in full as follows:  
 

A is acting paternalistically toward S if and only if A’s behavior (cor-
rectly) indicates that A believes that: 
 

(1) his action is for S’s good; 
(2) he is qualified to act on S’s behalf; 
(3) his action involves violating a moral rule (or will require him to 
do so) with regard to S; 
(4) S’s good justifies him in acting on S’s behalf independently of 
S’s past, present, or immediately forthcoming (free, informed) con-
sent; and 
(5) S believes (perhaps falsely) that he (S) generally knows what is 
for his own good.7 
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Komrad commends this definition as “compelling,” since he says that rather 
than assume that paternalism necessarily violates liberty of action, it makes the 
more general claim that paternalism violates “moral rules,” only a small subset 
of which are concerned with liberty. The rest are concerned with such things as 
deception, causing pain, and cheating. Komrad is further impressed by the 
definition’s emphasis on what he describes as the “purely fiduciary motives” 
inherent in paternalism. And he describes as “crucial” and “unique” condition 
(4), which indicates that an act is only paternalistic if the paternalistic agent, A, 
believes that he is acting independently of the subject S’s past, present, or 
immediately forthcoming consent.  

However, Gert and Culver’s definition of paternalism is not without 
problems, and Komrad’s relatively uncritical adoption of it suggests that he is 
unaware of its potential implications for the coherence of his position. For 
instance, their definition is underpinned by Gert’s moral system: a system 
which treats as primary the imperative of obeying “moral rules” prohibiting 
actions which cause harm to others, but as only secondary (even optional) the 
pursuit of “moral ideals” encouraging actions which prevent harm.8 Gert 
claims that this system constitutes an explication of our (near) universal 
common moral reasoning. But, as Dan Brock notes, on most people’s moral 
views there is a moral requirement actively to prevent serious injury or loss of 
life to another, particularly when we can do so at little or no cost to ourselves.9 
Without this requirement, Gert’s system therefore seems incomplete, a factor 
which in turn seems to undermine his claim of its (near) universality. Komrad 
does not express explicit endorsement of Gert’s moral system. Indeed, he later 
dismisses Gert and Culver’s method for establishing the justification of 
paternalism, based on what they believe all rational persons would do, 
describing it as “a presumptuous generalisation of their own morality as a 
canon of validity.”10 But since this method of justification is integral to Gert’s 
system of morality, and since Gert’s system of morality is fundamental to Gert 
and Culver’s analysis of paternalism, it is questionable whether Komrad can 
subscribe to their definition of paternalism without subscribing to the moral 
system which underpins it, or, alternatively, providing us with a different 
account of the “moral rules” (which he does not do). Komrad’s position would 
therefore appear to be without foundations.  

Gert and Culver’s specification of conditions (3) and (4) as necessary 
conditions of paternalism is another difficult feature of their definition of 
which Komrad seems unaware, since it entails that (according to them) all 
paternalistic acts are characterized by the violation of a “moral rule” and by 
absence of the subject’s consent. The implication of this is that, on their 
definition, all paternalism is morally suspect on two counts: first, on the basis 
of Gert’s moral system and, second, on the basis of the subject’s right to 
determine her own good without interference. But it is by no means certain 
that Komrad is committed to this position, since he later summarizes 



252 JANE WILSON 

paternalism simply as acting in another’s interest in the absence of his or her 
immediate consent, and he makes little further mention of the role of “moral 
rules” in his paper. It is therefore tempting to conclude that Komrad is 
superficially impressed by Gert and Culver’s definition of paternalism, since it 
appears to succeed in broadening the concept beyond that of the purely 
coercive, but that, as before, he remains oblivious to the implications of the 
means by which they attempt to achieve this: Gert’s “moral rules.” Certainly, it 
is the subject’s lack of consent (rather than the paternalist’s violation of “moral 
rules”) which Komrad seems to imply is the area of potential moral concern in 
paternalism. This is a move that points to the subject’s autonomy as key, and 
which take us into the general area of individual rights. 
 
 

3. Paternalism and Autonomy—Are They Naturally at Odds? 

 

The typical explanation for paternalism’s bad moral reputation is that 
paternalistic acts constitute a problem in the general area of rights be-
cause they (apparently) violate a subject’s right to non-interference. But 
this claim merely begs the question.11 

 
In addition to criticizing authors of the dominant liberal analyses of paternal-
ism for their propensity to portray paternalism as coercive or restrictive of 
liberty, Kasachkoff also criticizes them for their associated assumption that the 
right to non-interference and paternalism are naturally at odds. Kasachkoff 
attributes this to their tendency to deal summarily with the right to non-
interference, by reference to some principle of individual liberty or autonomy 
(derived from Mill),12 or respect for persons (derived from Immanuel Kant),13 
and then to conclude that all paternalism must compromise this right. But, she 
protests, interfering with another for the sake of her welfare is surely not 
treating her as a means to some end other than herself, nor is it necessarily a 
violation of her rights. So she concludes that such approaches leave unan-
swered various questions that she would like to see addressed, such as “Why is 
‘going against’ a person’s own desires morally objectionable?”; “Do all forms 
of dependence on others compromise autonomy?”; and “Are all compromises 
of autonomy morally reprehensible?”14 

Komrad does not, at first, appear to make much progress in responding to 
issues such as these in his paper. On the contrary, he too derives a general 
notion of a principle of autonomy from Kant and Mill as both a self-
determined organization of the will and a right to pursue one’s self-regarding 
choice of action (in so far as this does not harm others). And, while he notes 
that this principle does not confer on us all an absolute right to have our 
autonomy respected, since autonomy is something that admits of degrees, he 
seems to imply that mature individuals with sufficient capacity do have a right 
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to have their choices respected. When this is combined with his view that (by 
definition) all paternalism is performed without the subject’s consent, it 
suggests that Komrad also holds that all paternalism conflicts with the right to 
autonomy, since failure to obtain the subject’s consent may be construed as 
failure to respect her autonomous choice. Thus Komrad’s approach seems to 
typify those liberal analyses of paternalism of which Kasachkoff is critical. 
However, rather than conclude that all paternalism is therefore morally wrong 
on autonomy-violating grounds, Komrad goes on to flesh out his account of 
autonomy further, noting that Kant holds that we are compelled to be 
autonomous, since autonomy is the basis of all other moral behavior;15 and that 
Mill holds that we are obligated to fulfill our potential for autonomy, since 
“the principle of freedom cannot require that [a person] should be free not to 
be free.”16  

Now it should be noted here that Mill makes this last remark in On Lib-
erty, when condemning the practice of voluntary slavery contracts; and it 
marks a significant exception to his defense of liberty, since it provides the 
basis for his claim that it is permissible to interfere paternalistically with an 
individual in order to prevent him from irreversibly sacrificing his duty (and 
hence capacity) to exercise his liberty in the future. On closer analysis, 
therefore, Mill’s broad defense of the principle of liberty seems to give priority 
to what Isaiah Berlin terms “positive liberty” (construed as the exercise of 
one’s capacity for liberty, or autonomy) over “negative liberty” (construed as 
the right to non-interference by others),17 and so to authorize acts of paternal-
ism, if they are performed with a view to preserving, or even enforcing, the 
former. Mill’s reasoning seems particularly influential on Komrad’s thinking, 
since Komrad proceeds to modify his position to claim that autonomy is not so 
much a right to be respected as it is a duty to pursue, according to one’s 
capabilities, and that, as such, it should be preserved at all costs. So Komrad 
concludes, like Mill, that sometimes it may be morally justified to go against a 
person’s current desires (and so fail to respect his right to non-interference) in 
order to promote his capacity to exercise his autonomy in future. This, then, 
seems to constitute the making of a possible response to some of the questions 
posed by Kasachkoff, since it implies that in certain circumstances paternalis-
tically motivated interferences in autonomy are indeed morally permissible.  

 
  

4. State Paternalism Versus Medical Paternalism 

 

What Mill says concerning the state and the use he makes of what he says 
in his arguments against paternalism by the state cannot be transferred, 
without qualification, to other areas of possible paternalistic action.18 

 



254 JANE WILSON 

Despite appearing to respond to certain of Kasachkoff’s questions, however, 
Komrad’s account seems vulnerable to some of her charges. For instance, it 
reduces the moral debate on paternalism to just two main protagonists: 
autonomy and paternalism; it deals summarily with the issue of what 
autonomy consists in; and it shows a tendency to use what Mill says in On 
Liberty concerning paternalism by the State (in which particularized 
knowledge of individuals is not possible), in order to apply it elsewhere. But 
whereas many liberal critics adopt Mill’s conclusions about the importance of 
the principle of autonomy and the presumed injustice of State paternalism in 
order to argue against paternalism in both this and other contexts, Komrad can 
now be seen to be taking a very different approach, by adopting the inference 
to be drawn from Mill’s exception to these conclusions, in order to develop an 
argument for paternalism, with a view to applying it to the medical setting. 

The implications of this approach begin to become apparent as Komrad 
develops his analysis of the relationship between paternalism and autonomy 
further, arguing that, rather than function as an inevitable negation of 
autonomy rights, paternalism can be seen to serve as an appropriate response 
to incapacity, so that when autonomy recedes (and with it the individual’s 
capacity to protect her own good), paternalism advances, and vice versa. So he 
maintains that paternalism and autonomy are not so much “contrapositives” as 
they are “two inversely varying parameters along a spectrum of independ-
ence,”19 both committed to the good of the same person. Komrad then 
combines this analysis with the inference he draws from Mill’s exception to 
voluntary slavery—that the good of a person, which should be preserved at all 
costs, is his capacity to exercise his autonomy—as he turns to a consideration 
of the consequences of this move, within the specific context of medical 
practice. 

 
  

5. Medical Practice, Medical Paternalism,  

and the Maximization of Patients’ Autonomy 

 

Whether or not medical paternalism is in fact justified and if it is, to what 
extent and on what grounds, must be determined by the correct concep-
tion of the moral relation between the parties involved. But this, in turn, 
is determined by what is judged to be the correct view of medicine it-
self…. What we need, then, is some theory of medicine, i.e., some view 
as to what we are to see medicine as.20 

 
Komrad’s approach to his discussion of medical paternalism may, in certain 
respects, seem exemplary of the type of approach Kasachkoff urges critics to 
adopt. For he begins by noting the knowledge gap that is a recognized feature 
of the doctor-patient relationship, and the tensions that emerge as a result of 



 Determining the Limits of Justified Paternalism 255 

societal and legal pressure on doctors to curtail their paternalistic tendencies, 
when many patients still desire to be treated paternalistically. And, from this, 
he concludes that “a formula for medical paternalism cannot be dogmatic and 
unconditional.”21 Reminding us of his earlier finding that paternalism is an 
appropriate response to take when autonomy is reduced, he then asserts that 
the most striking examples of lessened autonomy are in cases of illness and 
disease, such as schizophrenia, stroke, or tuberculosis. He continues: 
 

In fact, I maintain that all illness represents a state of diminished auton-
omy. The ill are dependent on others such as physicians, if not for their 
outright therapeutic ministrations then for their expert legitimation of 
their illness.22 

  
The idea that conditions of ill health can serve to diminish individual 
autonomy is not without precedent, and Komrad cites several thinkers, 
including Leon Kass and Edmund Pellegrino, who argue that the ontological 
assault of illness impinges upon our capacity for autonomy in a distinctive 
way.23 So, according to such thinkers, it is not just ignorance of our illness that 
diminishes our autonomy, but it is the presence and nature of the illness itself 
which renders us vulnerable, even child-like, and so dependent upon the 
doctor. Nevertheless, Komrad’s claim that all illness constitutes an attenuation 
of autonomy—and not just some—seems bold and sweeping. And in the light 
of his preceding argument, it leads him to draw an equally radical conclusion 
about the legitimate role of the doctor in the therapeutic encounter. His 
conclusion is that, due to the nature of the sick role and the appropriateness of 
paternalism as a response to diminished autonomy, some degree of paternalism 
is not simply justified but is required of the doctor in all therapeutic relation-
ships. So it is not respect for the patient’s autonomy, but respect for the 
patient’s future potential for autonomy, by means of paternalistic intervention 
to maximize that potential, that Komrad claims is key. Accordingly, he 
proposes expanding condition (1) of Gert and Culver’s definition of paternal-
ism, to reflect what he describes as “the only type of paternalism that is 
appropriate to the clinical setting,” by adding the following: 
 

(1a) S’s good is solely the maximisation of his capacity to be autono-
mous.24 

 
I have noted that Komrad seems to develop his defense of justified medical 
paternalism along lines similar to those recommended by Kasachkoff, by 
expounding a theory of medical practice and illness, and examining the nature 
of the therapeutic relationship. Nevertheless, some of the assumptions that he 
makes and the conclusions to which these lead seem highly questionable. For 
instance, despite citing other sources, Komrad offers no empirical evidence to 
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support his claim that all illness represents a state of diminished autonomy, 
and he pays no attention to the implications of this claim for our understanding 
of such things as the purpose and validity of patient consent. But if all illness 
represents a state of diminished autonomy, the capacity of patients to give 
valid consent to treatment must presumably be placed in doubt. Indeed, if (as 
Komrad claims) paternalism is deemed the appropriate response to all illness 
and if (by definition) all paternalism entails intervention independently of the 
subject’s past, present, or immediately forthcoming consent, the role of patient 
consent in medical practice would seem to be rendered all but redundant. 
Komrad might try to reply to this by arguing that medical paternalism is the 
only appropriate response, for example, in an emergency situation, when an 
unconscious patient is clearly unable to consent to treatment; and that as the 
patient recovers her health (and with it her autonomy), the role of paternalism 
toward her recedes, while that of her consent comes to the fore. Such a 
response is suggested by some of his claims, and it implies that the type of 
paternalism that his model supports is what is commonly known as “soft” 
paternalism, since the autonomous choice of the patient is not apparently being 
overridden by the paternalistic doctor.  

But such a reply does not dissolve all the problems for Komrad’s ac-
count. For, as we have seen, Komrad holds that the legitimate goal of all 
paternalism is not to respect the subject’s current autonomous state and 
desires, but to respect her good, construed solely as the maximization of her 
potential capacity to be autonomous in the future. So even if a patient were 
sufficiently autonomous to be able to give her valid consent or refusal to 
treatment, it seems that her doctor need not respect her decision, if to do so 
would be counter-productive to maximizing her autonomy. Put differently, if 
the patient’s autonomous choice were for a course of treatment that might not 
maximize her autonomy—or, perhaps more significantly, for no treatment 
whatsoever—it seems that, on Komrad’s account, her doctor would be morally 
justified in ignoring her wishes and paternalistically imposing treatment upon 
her in order to maximize her autonomy (presumably by means of optimizing 
her recovery from illness). This, then, would constitute what is commonly 
known as “hard” paternalism, since the paternalistic doctor’s intervention 
would override the patient’s autonomous choice. Once again, Komrad might 
try to reply to this criticism by arguing that if a patient were to refuse treatment 
to maximize her future autonomy, it would cast doubt upon her current level of 
competence and so justify paternalism towards her. But this response is not 
really available to him, by virtue of his own argument. For it might be quite 
possible to produce evidence of the patient’s wishes about her treatment, prior 
to the time when her autonomy was diminished by illness (for instance, in the 
form of an advance directive), and there is nothing in Komrad’s argument to 
suggest that these earlier autonomous wishes should be respected, if they do 
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not contain a request by the patient to have her future capacity for autonomy 
maximized by means of medical treatment. 

Yet another problem with Komrad’s account is that it makes the implicit 
assumption that both the (paternalistic) doctor and the patient (presumably 
when she is “maximally autonomous”) share the same view that the sole good 
of the patient is maximization of her autonomy, and that therefore paternalism 
directed to this end on the patient’s behalf is justified. This is apparent when, 
having summarized paternalism as “acting in another’s interest in the absence 
of his or her immediate consent,” Komrad adds “although with the expectation 
of eventual consent.”25 But just as Komrad produces no empirical evidence to 
support his claim that all illness represents a diminished state of autonomy, so 
he produces no evidence to support this implicit claim that all patients regard 
maximization of their autonomy as the primary aim of the therapeutic 
encounter. Presumably Komrad makes reference to the “eventual consent” of 
the patient as a means of demonstrating that the patient’s right to have her 
autonomy respected has not been entirely disrespected by the doctor’s 
paternalistic intervention, it being a (mis)conception of critics who employ the 
concept of “subsequent consent” that such “consent” can serve to authorize 
paternalism retroactively. However, the inability of this approach to undo the 
presumed wrong of paternalism on autonomy-respecting grounds is well 
documented.26 And given that Komrad has already implied that the affront to 
autonomy with which paternalism is traditionally charged does not occur in 
medical paternalism since the patient’s autonomy is diminished by her illness, 
and that he has also stipulated that maximization of autonomy is “the 
touchstone for evaluating paternalism,”27 such a strategy seems entirely 
irrelevant to his account.  

A more comprehensive assessment of Komrad’s theory of medicine and 
of the justified limits of medical paternalism is hampered by his failure to 
provide some much-needed detail. For example, he does not spell out the 
criteria by which a doctor can know that a patient is not sufficiently autono-
mous to make decisions about her own care, insisting only that the patient’s 
autonomy is “never maximal as long as [s]he is in the sick role.”28 But, while 
Komrad confidently concludes that the paternalism that his theory of medicine 
sanctions is only of a very limited type, the logic of his argument seems to 
point to a level of paternalism which knows no bounds, other than the goal of 
“maximizing autonomy”; a concept which he never explains, and which leaves 
us wondering what the moral benefit in pursuing it might be (or whether it is 
even coherent). Clearly, Komrad’s intention is to place some sort of limits on 
the degree of medical paternalism that can be deemed justified. Indeed, he 
appears to think that he has succeeded in doing this, when he claims that 
maximization of the patient’s autonomy is “the only legitimate interest of 
medical paternalism.”29 But in making this assertion, it is only the goal of 
medical paternalism that Komrad succeeds in limiting to a single (supposedly 
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always justified) good. And in taking as his lead the idea that the duty to 
remain autonomous is paramount, and that the capacity for autonomy is 
therefore too significant to forego, and combining this with his peculiar 
definition of ill health, Komrad appears to be issuing a license for unchecked 
medical paternalism.  
 
 

6. Discussion 

 

It is apparent from Kasachkoff’s criticism of the dominant liberal analyses of 
paternalism, that she regards their general presumption that all paternalism 
consists in moral wrongdoing, on the grounds that it violates individual rights, 
to be both poorly argued and premature. And the implication of her proposal 
that considerations of the morality of paternalism should be context-specific 
and based upon a satisfactory theory (for example, of medicine) is that, in 
certain circumstances and within certain relationships, some paternalistic 
practices may be justified. It is likewise apparent from Komrad’s criticism of 
similar discussions that he too regards their approach to be inadequate as a 
means of establishing the limits of justified paternalism within the medical 
setting, and that he therefore intends his context-specific approach to serve as 
something of a corrective. So, as I stated in my introduction, it seems possible 
to read Komrad’s attempt to determine the limits of justified medical 
paternalism as a form of “response” to Kasachkoff.  

Nevertheless, on closer scrutiny, Komrad’s analysis can be exposed as 
deeply flawed for several reasons, some more significant than others. For 
instance, as we have seen, his adoption of Gert and Culver’s definition of 
paternalism is a mistaken choice—partly because theirs is a problematic 
definition, and partly because he does not seem genuinely committed to it. But 
while this renders aspects of his position difficult to decipher, it does not seem 
to be completely fatal to Komrad’s subsequent argument. A second limitation, 
which seems to be more serious, is his characterization of the moral debate on 
paternalism in terms of just two main protagonists: paternalism and autonomy. 
To be sure, there are some signs that he plans to develop a more subtle and 
nuanced approach than many. But then Komrad squanders any advantage that 
such an approach might have offered by endorsing the idea (never satisfacto-
rily defended) that the duty to exercise our autonomy should take priority over 
the right to non-interference, and that maximization of our capacity to perform 
this duty is, therefore, morally justified—if necessary—by means of 
paternalism. This effectively serves to bypass both the need to consider other 
competing goods that individuals might regard as important, and the need to 
explore the moral complexities of the relationship that exists between the 
paternalist and her subject.  
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Komrad’s mistake here seems to be his failure to learn from the problems 
that Mill encounters when he attempts to apply the principles, defended in his 
central argument in On Liberty, to practical cases. For having championed the 
individual’s right to non-interference in matters concerning only himself, Mill 
then seems to realize that there are some self-regarding autonomous choices, 
such as the choice of contracting oneself into slavery, which cannot be 
respected due to their irrevocable consequences; and that a policy which 
disallows all paternalism but paternalism toward those whose autonomy is 
impaired is, therefore, inherently problematic. So, it seems to me that Mill’s 
exception to voluntary slavery marks a significant modification in his original 
position, since it seems to constitute an acknowledgment (albeit understated) 
that the right to non-interference has exceptions, and that the question of the 
moral limits of paternalism cannot be determined without a consideration of 
these. Had Komrad understood this, and drawn from it the conclusion that the 
approach he needed to take was a more comprehensive and balanced one, his 
account might have been all the better for it. Instead, however, he infers from 
Mill’s exception that the duty to be autonomous is the primary good that we 
should pursue (outweighing the right to non-interference), and he runs with 
this idea exclusively, thereby heading down a path which is as unidirectional 
as that of the outright anti-paternalist who defends as absolute the right to non-
interference.  

When Komrad turns to the business of determining the limits of justified 
paternalism within the medical setting, he begins by attempting to develop a 
theory of illness and medicine. But he does so by means of the same reductive 
approach that he applies to his initial consideration of paternalism and in terms 
of the same two concepts: paternalism and autonomy. He also brings with him 
the inference he has drawn about the priority of the duty to exercise our 
capacity to be autonomous. Accordingly, he maintains that all illness 
represents a state of diminished capacity for autonomy, and that the purpose of 
all medical intervention (implicitly agreed upon by both the doctor and, 
eventually, the patient) is maximization of that capacity by means of 
paternalism. This analysis has the one apparent advantage of avoiding the 
criticism of many liberal anti-paternalists, since it appears to ensure that 
medical paternalism does not override the patient’s occurrent autonomous 
choice, thereby guaranteeing that such paternalism is always “soft.” Neverthe-
less, this advantage is bought at the price of an absolutist and improbable 
definition of health and an assumption that paternalism is always morally 
permissible if its purpose is to maximize autonomy. Thus, Komrad succeeds in 
producing a formula for medical paternalism which, contrary to his own 
professed intentions, is both “dogmatic and unconditional.”  

Komrad does not acknowledge any inadequacies in this reductive analy-
sis of the justified limits of paternalism, since he does not attempt to consider 
possible problem cases for his theory. Concerns which spring to mind, other 



260 JANE WILSON 

than those already mentioned include: “What would be the moral ground for 
paternalistic medical intervention when a patient’s future capacity for 
autonomy is ruled out (for instance, as a consequence of severe brain 
damage)?”; “What would be deemed a morally appropriate response by a 
doctor to an autonomous, well individual who wanted to donate an organ to a 
sick relative, for altruistic reasons, given that in so doing she might be placing 
her future health and consequently (according to Komrad) her future capacity 
for autonomy in jeopardy?”; and “Why should a patient eventually accept 
maximization of her potential for autonomy as the morally legitimate grounds 
for paternalism by her doctor (for instance, by means of continued aggressive 
therapy), when her experiential knowledge of her illness and treatment side-
effects far exceeds that of her doctor, and she now knows that she no longer 
wants further treatment?” Such questions are difficult to answer with reference 
to Komrad’s account. However, they serve to suggest that there is far more to 
be considered by both parties in the therapeutic encounter than just the 
maximization of the patient’s capacity to be autonomous, and that if a means-
ends approach is the morally desirable method for proceeding, then effort 
should be made to incorporate these.  

 
 

7. Conclusion 

 
I have chosen to read Komrad’s defense of medical paternalism anachronisti-
cally, against the backdrop of Kasachkoff’s critique of the liberal rights-based 
approaches to paternalism which dominate the literature. In so doing, I have 
attempted to consider where Komrad’s analysis succeeds in avoiding the 
shortcomings of this approach and where it fails. Komrad’s mistakes have 
been seen to differ in detail, but they remain somewhat similar in kind. So it is 
worthwhile returning one last time to Kasachkoff’s paper, in an effort to trace 
the possible source of Komrad’s problem.  

Kasachkoff notes in her conclusion that there is a tendency among critics 
to use what Joel Feinberg calls “our elementary intuitions”30 to ground 
attempts to justify paternalism. But, as Kasachkoff observes, “this implies 
more agreement concerning putative cases of paternalism and their justifying 
principles than is indicated by either the professional literature or public 
discussion.”31 Moreover, it suggests that our intuitions are more consistent 
with one another than they probably are. Kasachkoff concludes that since our 
intuitions depend upon our prior views about the nature, aims, and proper 
province of such things as the State and medicine, they are not elementary in 
the required sense. So they are wrongly placed at the beginning rather than the 
end of the ethical debate. This suggests a possible diagnosis of Komrad’s 
problem, for it is tempting to speculate that in writing his paper, Komrad takes 
as his starting point the intuition that some degree of medical paternalism must 



 Determining the Limits of Justified Paternalism 261 

be justified. After all, as he indicates, patients sometimes seem to want it and 
doctors sometimes seem to want to use it. And from this starting point, he 
proceeds to develop a defense of the principle of autonomy and a theory of 
medical practice which, when combined, seem guaranteed to demonstrate that 
his intuition is correct. However, both these aspects of his argument are 
seriously flawed by the absolutism with which he charges them as a means of 
securing the conclusion he aims to reach. Thus, as Kasachkoff argues, and this 
chapter hopefully illustrates, it is necessary to attempt to provide an account of 
the nature of the particular context in which paternalism occurs and the moral 
relationships that pertain in that given context, which best captures our 
understanding of both; to determine precisely what it is about paternalism that 
stands in need of moral justification (if anything); and, I would add, to 
incorporate the lessons learned from the mistaken approaches of others, in 
order to reach a more satisfactory understanding of when paternalism is 
justified and when it is not. A more reductive approach would, of course, be 
much simpler to achieve, but as we have seen from this discussion, it would 
most likely fail to deliver. 
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Twenty-One 
 

THE WHO OR WHAT OF STEVE: SEVERE  
INTELLECTUAL IMPAIRMENT  

AND ITS IMPLICATIONS 
 

Simo Vehmas 
 
 

1. Introduction 

 
People with intellectual impairments are often regarded as inherently different 
from the rest of us. Some would perhaps even conclude that they belong to a 
fundamentally different species—people with severe intellectual impairments 
do not share with others the essential components of humanity.1 From the 
viewpoint of disability studies, these kinds of views are repugnant: all disabled 
people merit full moral and social status despite their physical or mental 
characteristics. However, disability theory has been constructed by and on the 
terms of people who are intellectually competent. I argue in this chapter that 
the materialist and social constructionist accounts in disability studies fail to 
consider properly people with (severe) intellectual impairments. Conceptuali-
zations of disability as social oppression and as social construct have little 
explanatory power in relation to the disabled minority whose intellectual 
competence is minimal. 

I will therefore demonstrate some serious weaknesses in social ap-
proaches to disability. In addition, I will address the significance and meaning 
of ethical theories of personhood in the case of individuals with severe 
intellectual impairments. I will conclude that the marginality of people with 
intellectual impairments is not only apparent among lay people, but also in 
some academic disciplines, namely moral philosophy and disability studies. 

I will examine four questions. (1) Are individuals with severe intellectual 
impairments persons? This question arises from the several philosophical 
accounts in which personhood is presented as the basis of people’s moral 
status. (2) Are individuals with severe intellectual impairments burdens to 
other people? It hardly surprises anyone that individuals who have limited 
intellectual capacities are often seen as emotional and financial burdens to 
other people, and to society in general. (3) Are individuals with severe 
intellectual impairments members of an oppressed group? According to the 
materialist account of disability (that is, the British social model of disability), 
disability is a matter of oppression and should be conceptualized and defined 
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in terms, and as a form, of social oppression. The social model has virtually 
been produced by people with physical impairments, and on their terms.2 This 
being the case, the obvious question is, how does the social model apply to 
people with intellectual impairments? (4) Are severe intellectual impairments, 
and the resulting disabilities (that is, functional limitations), socially 
constructed? Several accounts in disability studies suggest that disability, 
whether related to physical or mental impairments, is on the whole the result of 
culturally formed ideas, values, representations, and social arrangements. The 
social world and its different phenomena, including disability, have been 
produced in social and cultural interaction—they are socially constructed. 
Because disability is always determined by cultural and historical context, it is 
also possible to deconstruct or reconstruct the prevailing views and practices 
that sustain disability. 

In order to clarify the practical implications of different theoretical ac-
counts, I will examine the questions listed above in the light of the case of a 
ten-year-old boy with a severe intellectual impairment. I have named this boy 
“Steve.” I met him a few years ago, and I will briefly describe my recollections 
of him. 

Several terms are used in the research literature to describe people like 
Steve: people with intellectual disability, mental retardation, and learning 
difficulty, to name a few. However, I use the term “people or individuals with 
severe intellectual impairments.” I prefer to use a term that identifies people 
with biomedically defined conditions, without making any assumptions about 
the causes of their limitations, well-being, or fair treatment.3 I will consciously 
not use the term used in the United Kingdom, “people with learning difficul-
ties,” simply because it is completely inappropriate in the case of individuals 
like Steve; his difficulties are not related to learning, willingness to learn, or 
social barriers to learning. His limitations are inherently all-inclusive and it is 
questionable whether he will ever be able to learn anything at all. As for 
people with impairments in general, I use the term “disabled people,” which in 
the UK is identified with the social model of disability. I do find many basic 
tenets of the material and social constructionist accounts in disability studies 
sound, but do not commit myself at this point to any of these positions as such. 
 
 

2. Steve 

 
A few years ago, I visited a school for children with intellectual impairments. I 
spent a day in a class with some five children who had severe intellectual 
impairments. My attention was caught by a ten-year-old boy sitting in a 
wheelchair, Steve. He was completely motionless; he did not move his legs, 
hands, or fingers, nor did he seem to express anything with his face. His eyes 
were open but he did not seem to look at anything. His mouth was open, 
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constantly in the same position. He did not seem to respond to anything or to 
anyone, no matter what was done. In other words, Steve seemed totally 
vacant—there seemed to be nobody there. 

I was told that Steve had been an ordinary healthy boy until the age of 
five when he fell in water and nearly drowned. He was saved and resuscitated, 
but sustained severe brain damage. I looked at Steve and thought how tragic 
his fate had been. He did not seem to suffer, but on the other hand, he did not 
seem to enjoy his existence either. Frankly, from my viewpoint, there did not 
seem to be anything going on in his mind or in his life. 

After a few hours Steve was put into a piece of apparatus that looked like 
a large bed filled with soft plastic balls. His teacher said that Steve enjoyed 
lying in it and having a massage. I remember questioning in my mind the 
teacher’s evaluation; how could she know whether Steve enjoyed it, how could 
she say anything at all about that boy’s pleasures or sufferings, given that he 
did not communicate in any way with anyone? However, when he was placed 
in the ball bed, as it were, and when his teacher started to massage his chest 
and belly gently, his expression changed. Steve’s face was not expressionless 
any more, he was smiling. And after a while, he started uttering sounds which, 
to me, sounded like sounds of enjoyment. 

In other words, there seemed to exist a meaningful interaction between 
Steve and his teacher after all. It was, undoubtedly, a rudimentary interaction, 
but it was interaction all the same; he was able to signal at least some interests 
or preferences to which the teacher responded. 

As I mentioned earlier, in considering the way in which ethical theories 
of personhood determine people’s moral status and the way materialist and 
social constructionist accounts in disability studies define disability, a few 
questions come to mind when one thinks of individuals such as Steve. First, is 
Steve a person? Second, is Steve a burden to other people? Third, is Steve a 
member of an oppressed group? And fourth, is Steve’s disability in any way a 
social construct? 

To provide plausible and sound answers to these questions is an intellec-
tually and emotionally demanding task. Some people may find merely 
presenting and probing such questions offensive. However, these questions 
have great practical relevance and they reflect, I think, a common view of 
people with severe intellectual impairments. Only a few would say in public 
that people like Steve are not persons in any relevant sense, since usually 
people do not even dare to raise that question (unless they are philosophers). 
Some questions are too painful to be asked. So, often we prefer to ignore them. 
But we should examine these kinds of questions simply because there are 
situations, for example some life and death decisions, where they inevitably 
arise. In these situations it is better that we rely on well-thought-out notions, 
however imperfect they may be, than on mere gut feelings. 
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Intellectual impairment is also an important condition because it chal-
lenges some basic sociological and political notions in disability studies. For 
example, people with intellectual impairments have virtually been ignored by 
the British social model of disability.4 I think it is important, however, to pay 
more attention to this particular impairment in order to strengthen the 
theoretical and practical credibility of disability studies. 
 
 

3. Is Steve a Person? 

 
In everyday usage, “person” is usually just another term for human being, and 
is supposed to distinguish us from inanimate objects, machines, plants, 
animals, and spirits. Philosophers tend to emphasize mental traits such as 
consciousness and rationality as the most relevant criteria in the definition of 
personhood. But to most people these traits are not as important as bodily 
shape for identifying persons. Many animals (like dolphins, chimpanzees, pigs, 
and dogs) are more intelligent and self-aware than human infants or human 
adults with severe intellectual impairments. Nonetheless, animals, however 
intelligent they may be, are not considered to be persons while these humans 
are.5 

 Personhood is usually connected to the moral realm, with the expression 
“person” being taken to connote a specific moral status. A person in a moral 
sense is a being whose interests must be respected. When we consider what is 
morally acceptable or preferable, we are morally obliged to take into account 
what will dignify or demean, benefit or harm, satisfy or dissatisfy, and so on, 
any being that is a person and that is likely to be affected by our actions. In 
other words, a person is a being with moral rights. Moral personhood has 
different levels, in the sense that some beings are more persons than others. 
For example, we usually think that children have rights to life, against abuse, 
and so on, although they are denied rights to property and marriage, and to 
vote. Some of their rights, such as autonomy, may be less fully respected than 
the corresponding rights of adults. So in a moral sense, children are not full 
persons in comparison with adults.6 

In philosophy (and theology), there are competing views about person-
hood. However, most accounts regard mental competence as a necessary 
condition of personhood—persons are the kind of (intersubjective) beings that 
are conscious of the world, think about it, and seek to understand it.7 John 
Locke has set a paradigm for Western philosophy in the pursuit of understand-
ing and theorizing the concept of person. According to Locke, a person is “a 
thinking intelligent Being, that has reason and reflection, and can consider it 
self as it self, the same thinking thing in different times and places.”8 
Therefore, a person is a self-conscious mental being. 
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One of the most well-known contemporary practical applications of the 
Lockean concept of personhood is carried out by Michael Tooley, who argues 
that only beings who are able to value their own existence have a serious right 
to life.9 Beings that are not able to value their own existence cannot be 
wronged by killing them, for their death deprives them of nothing they can 
value. In practice this means, for example, that abortion is in itself morally 
justified. In order to be able to value one’s life, a being must be self-conscious, 
it must be aware that it has a life to value: “An organism possesses a serious 
right to life only if it possesses the concept of a self as a continuing subject of 
experiences and other mental states, and believes that it is itself such a 
continuing entity.”10 

Is Steve capable of valuing his life? If our answer to this question is 
founded on the Lockean conception of personhood and Tooley’s application of 
it, the answer would probably be negative, as it would be in the case of some 
small children, old people, and people with different mental impairments. The 
answer would be different if we asked instead: Would death be an evil that 
deprived Steve of being alive, that is, of doing certain things or having certain 
experiences?11 Steve is not capable of doing much of anything, but he is 
capable of having pleasurable experiences. And since he does not seem to 
suffer, death would indeed deprive him of the good things with which being 
alive provides him. 

If personhood is the basis for people’s moral status, we face an extremely 
difficult issue of defining the contents and limits of the mental faculties 
necessary for personhood. Furthermore, determining in practice who actually 
counts as a person is a complicated empirical issue. So perhaps it is better to 
base morality on some principles additional to personhood. This does not mean 
that the concept of personhood is totally useless and meaningless; it may well 
have a useful place in moral theory. But it probably should not be the corner-
stone of our moral system and people’s moral standing.12 This being the case, 
to admit that some being is probably not a person (as the concept is defined in 
philosophy) does not mean that moral beings surrounding that being should 
not respect that being’s interests and well-being. Our moral duties toward other 
beings are not determined merely on the basis of the rights of those beings.13 
For example, even though the majority of the Western population probably 
thinks that animals do not have moral rights, they think, at the same time, that 
this fact does not give us permission to be cruel to animals. Even more clearly, 
this certainly applies to Steve. 

Thus, my tentative answer to the question “Is Steve a person?” is that 
perhaps he is not. However, that does not mean that we should not respect his 
interests and well-being as a significant other. The most crucial moral issue in 
this kind of case is not necessarily Steve’s personhood but the moral conduct 
and character of people surrounding him. 
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4. Is Steve a Burden? 

 
It appears that the present cultural atmosphere in Western capitalist societies is 
bipartite and contradictory regarding the issue of individuals such as Steve 
being a burden. Officially, labeling people like Steve as economic burdens is 
politically incorrect and inhumane discourse. On the other hand, dislike of or 
inconvenience associated with economically unproductive people is deep-
rooted in Western culture.14 Once again, I think it is better to acknowledge the 
existence of the problem and examine it than to ignore it and just hope that 
things will turn out for the best. 

As for the issue of children with intellectual impairments being a burden 
to their families, the basic finding of numerous empirical studies is that the 
experiences of the families of children with intellectual impairments are more 
similar to than they are different from the experiences of families with children 
without impairments. Families of children with impairments do not necessarily 
experience any more difficulties than families with “normal” children—their 
problems are just different.15 Also, social and cultural factors often contribute 
more to the well-being or ill-being of families than the child’s impairment in 
itself. Families that receive support from their communities are, despite the 
child’s impairment, likely to cope better than families that are emotionally and 
financially on their own. In addition, the beliefs, attitudes, and values of 
parents regarding disability and raising children in general have a great effect 
on the way in which having a child with an intellectual impairment affects 
their well-being.16 

Despite the fact that these remarks are probably true, we cannot and 
should not deny the painful reality of parents and families of children like 
Steve. Parents have a good reason to mourn when their child loses his or her 
major faculties due to an accident. In a way, in this case the parents lost their 
child since Steve has been a completely different individual since the accident. 
Some philosophers would probably even claim that Steve ceased to exist as a 
person. In other words, Steve’s fate must be a source of great emotional 
tribulation and burden to his parents.  

From the parents’ viewpoint, there are also exhausting practical concerns; 
Steve demands care 24 hours a day—he is not capable of doing anything by 
himself. We can hardly accuse his parents of irresponsible or bad parenting 
over the fact that they decided to place Steve for the most of the time into an 
institution. Such decisions are not easy for parents and living apart from their 
child can be emotionally exceptionally consuming. This does not mean that 
Steve could not be a source of joy to his parents, but to deny their grief over 
Steve’s fate would be completely unfair and oppressive. I do not, however, 
intend to deny the fact that all people can be seen as burdens to other people in 
different sorts of ways. Also, people are relational beings; dependence or 
interdependence is consequently a distinctive characteristic of all human 
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lives.17 Yet, it should also be admitted that Steve’s impairment makes his 
dependence profound and all-inclusive—arguably a completely different kind 
of dependence from that experienced by other people (with or without 
impairments). 

People with severe intellectual impairments are not productive members 
of society. Since we live in a world with finite resources, we cannot make 
infinite provision for every life. However, it is hardly convincing to claim that 
people with intellectual impairments constitute the minority that makes a 
significant difference in the nation’s economy—at least not in Western 
countries. Instead, the point appears to be the assumed undesirable nature of 
intellectual impairments and even the existence of people with them that 
bothers so many. To appeal to the economic interests of society is more or less 
an excuse for the basic desire to avoid the alleged inconvenience associated 
with impairments and the existence of people with impairments.18 

The kind of thinking that emphasizes the economic burden which dis-
abled people may cause to society, does not actually fit in with the fundamen-
tal ethos of the modern welfare society. Our societies are not based merely on 
the requirement of the productivity of its members. According to John Rawls, 
who has been the most prominent theorist of welfare liberalism, people’s 
interests are intertwined and reciprocal; it is in the interests of us all to take 
into account the interests of others. Also, “society must give more attention to 
those with fewer native assets and to those born into less favorable social 
positions.”19 In the case of people like Steve, this means that his impairment is 
the result of contingent bad luck. Therefore, his bad luck must be compen-
sated, if possible. The principle of looking after those who are not capable of 
doing it themselves, is a distinctive feature of many ethical theories other than 
just welfare liberalism—it appears to be one substantial premise in Western 
societies.20 Accordingly, the basic principles of the welfare society and 
theories of justice require that we have a duty to bear a burden that someone 
who does not bring anything to the common table may cause us. Alasdair 
MacIntyre, for example, has stressed that society should take for granted  
 

that disability and dependence on others are something that all of us ex-
perience at certain times in our lives and this to unpredictable degrees, 
and that consequently our interest in how the needs of the disabled are 
adequately voiced and met is not a special interest, the interest of one 
particular group rather than of others, but the interest of the whole politi-
cal society, an interest that is integral to their conception of their common 
good.21 

 
To conclude, my answer to the question “Is Steve a burden” is “Yes and no.” 
In either case, however, his needs should be met equally compared to those of 
others. 
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5. Is Steve a Member of an Oppressed Group? 

 
According to the British social model of disability, people with impairments 
are an oppressed social group. Disability is not the same as impairment and it 
is not caused by impairment. Instead, disability is a matter of restricted activity 
caused by social barriers.22 I will examine later the issue whether Steve’s 
restricted activity is caused by social barriers or whether it is socially 
constructed. For now, I deal with the issue of oppression and whether it applies 
to Steve. 

First, what does “oppression” mean? According to the influential contri-
bution by Iris Marion Young, oppression takes place in different ways 
depending on the oppressed group.23 Accordingly, Blacks, Jews, lesbians, and 
gay men, for example, are oppressed in different ways. However, in a general 
sense, “all oppressed people suffer some inhibition of their ability to develop 
and exercise their capacities and express their needs, thoughts, and feelings.”24 
In addition, oppression is a condition of social groups that are not mere 
collections of people. Groups are based on shared identity, shared social status, 
and common history. They are expressions of social relations; a group exists 
only in relation to at least one other group.25 

It is quite far-fetched to say, in the case of people with severe intellectual 
impairments, that they have a shared identity due to the characteristic features 
of their impairment. It is also extremely problematic to claim that people like 
Steve have anything more in common with, for instance, a wheelchair user 
than with someone without any diagnosed impairment. However, since the 
concept of social group is controversial, let us assume, for the sake of 
argument, that people with severe intellectual impairments, people like Steve 
that is, do form a social group. But are they an oppressed social group? 

In Young’s account, oppression consists of five different dimensions: 
exploitation, marginalization, powerlessness, cultural imperialism, and 
violence. “Exploitation” refers in this context to the Marxist theory of 
capitalist society and the conflict between different social classes. Capitalist 
society is unjust because some people exercise their capacities under the 
control, according to the purposes, and for the benefit, of other people.26 Thus, 
some people are mere means to the aim of maximizing the profit of the owners 
of capital. But this does not seem to apply to Steve because he is entirely 
outside the capitalist system—both as a producer and a consumer. He is placed 
in special school and an institution owned by the government, so the 
education, care, and treatment that he receives is not, at least in principle, a 
component in a system with the aim of maximal profit. In practice, however, 
capitalism can plausibly be seen to pervade Western societies in a way that 
makes all humans means in the pursuit of maximizing profit. But this does not 
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apply to Steve anywhere near as clearly as it does to the members of the 
proletariat. 

The second dimension of oppression, marginalization, appears to apply 
to the lives of many disabled people—it includes their removal from useful 
participation in social life through their education and accommodation in 
segregated institutions. Under the circumstances, disabled people have been 
put into a dependent position in relation to bureaucratic institutions for support 
and services and so have often had their basic rights to privacy, respect, and 
individual choice suspended—although this may well be an unintended 
consequence of an intentional attempt to respect their rights.27 

One of the basic functions of the modern welfare society is to support 
families by providing them with, for instance, decent healthcare, daycare, and 
educational services. If, say, medical and educational institutions do not take 
into account the variety in children, families, and their needs, these institutions 
serve only some children and families while ignoring the needs of those 
children and families that do not fit into culturally formed expectations. In this 
kind of case, society prevents the parents from ensuring the fulfillment of their 
child’s interest and well-being. The society thus discriminates against these 
children and their families.28 But does this apply to Steve and his family? 

One could argue that society does indeed practice a form of oppression 
by not providing parents of children like Steve with sufficient support 
mechanisms, so that the children could live at home and go to a regular school. 
This would be the case if Steve actually gained from living at home and going 
to a regular school. However, there are factors that may support Steve’s 
placement into an institution. For example, the medical support and healthcare 
that Steve needs may be easier to provide and it may be more appropriate in an 
institutional setting than at home. Also, my strong impression was that Steve 
was well taken care of, and was surrounded by people devoted to ensuring his 
well-being and appropriate instruction. In other words, special schools and 
institutions are not always oppressive; sometimes placement in such an 
institution can be an expedient and sensible solution. Finally, Steve has not 
been excluded from citizenship, and as a result made dependent and marginal-
ized; he is dependent under any social arrangement due to his lack of 
intellectual or any other abilities. 

The third form of oppression is powerlessness, and is closely related to 
exploitation. In Young’s analysis it means the following. Educated profession-
als are privileged in comparison with the marginalized groups of society. Their 
professional status guarantees them authority, autonomy, and self-respect, all 
of which the powerless groups seldom have because their work, often manual 
rather than mental, is poorly appreciated. The powerless workforce, in other 
words, lacks authority, status, and a sense of self. In addition, one characteris-
tic of the lives of the powerless, such as disabled people, is the constant 
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unequal encounters with professionals who have the power to control their 
everyday lives.29 

The idea of powerlessness, however, has precious little to do with Steve, 
simply because it explains the experience of people who have been made 
powerless, but who would not be that way if society were to grant them the 
power to gain authority, status, and a sense of self through professional status. 
People like Steve, however, are inherently powerless. This does not mean that 
Steve’s interests should not be taken into account in any decision-making that 
affects his life. But Steve cannot exercise power over his life—he needs a 
proxy with a formal place in any life-affecting deliberation.30 

“Cultural imperialism” refers to the idea of the universalization of a 
dominant group’s experience and culture, and its establishment as the ultimate 
norm. That group’s views and norms come to be taken as self-evident and 
natural. So, just as we know that the earth goes around the sun, so we “know” 
that gypsies are thieves, poets are drunkards, and women are good with 
children. In this way, the experiences of the marginalized groups of the world 
are nullified and considered to be pointless and wrong.31 For example, 
deafness is generally considered to be a disability despite the fact that the Deaf 
people insist that they constitute a linguistic minority, not an impaired minority 
(this is naturally a separate and controversial issue).32  

People usually do not like to be defined in connection to some dominant 
group that allegedly represents the ideal form of humanity. Women do not 
want to be defined in relation to men and disabled people do not want to be 
seen in relation to so-called able-bodied people. People want to be seen in 
terms of their own experience and they want their own voice to be heard and 
taken into account. Otherwise they feel that their subjectivity has been 
trampled on, which virtually would imply oppression. One example of the 
dominant group’s overwhelming views in relation to disability is what Michael 
Oliver has called “the personal tragedy theory of disability”; disability is a 
terrible happening that occurs to unfortunate individuals.33 It is beyond dispute 
that the majority of people understand disability in terms of tragedy despite the 
fact that disabled people themselves do not often see their impairment as in 
any way tragic. 

Again, it is a bit difficult to apply this form of oppression to Steve since it 
is unclear to what extent he is a self-conscious being. Culturally formed beliefs 
and cultural imperialism probably affect the way in which people with severe 
intellectual impairments are taken into account in social arrangements and how 
they are taken care of. But at least from a Nordic perspective it appears that the 
general social atmosphere is rather favorable toward people like Steve; there is 
a general agreement that these people are to be treated respectfully. And I 
think, in general, the professionals working with them act accordingly. As for 
Steve’s impairment and disablement being a tragedy, one can surely agree with 
this view without making oneself guilty of oppressing him; it is hard to see 
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how a five-year-old boy would gain from losing basically all his physical and 
mental faculties. Admitting that his fate indeed is tragic does not imply 
cultural imperialism or oppression but, rather, sense and sensibility. Thus, on 
the whole, the utility value of the idea of cultural imperialism in Steve’s case is 
feeble. 

The final dimension of oppression is violence which is often a constant 
concern for many marginalized groups. Violence can mean random physical 
attacks, sexual assaults, intimidation, and ridicule. Violence is systematic and a 
form of oppression when it is directed at members of a group simply because 
they are members of that group.34 Now, Steve is undoubtedly an exceptionally 
vulnerable individual; he is totally at the mercy of other people’s good will or 
ill will. I may be naïve, but I find it extremely difficult to believe that there 
actually exist people so malevolent that they would consciously abuse Steve 
just because of his impairment. But then again, we do know that individuals 
with intellectual impairments are more likely to face abuse than others.35 So, as 
far as violence is concerned, Steve probably is a member of an oppressed 
group. 

Altogether, though, the concept and idea of oppression does not seem to 
be wholly appropriate to explain the experience and status of people like 
Steve. Carol Thomas has argued that “Disability is a form of social oppression 
involving the social imposition of restrictions of activity on people with 
impairments and the socially engendered undermining of their psycho-
emotional well-being.”36 However, if disability should be understood as 
Thomas suggests, the concept of disability applies, if at all, only partially to 
Steve. His membership in the disabled minority is questionable and it is 
unclear whether he is a disabled individual in the first place. So, if disability is 
conceptualized merely in terms of oppression, the concept does not have great 
relevance to people like Steve. 

To conclude, my answer to the question “Is Steve a member of an op-
pressed group?” is that in some sense, he probably is. In some other sense, he 
probably is not. However, arrangements and practices that clearly oppress 
people with intellectual impairments should certainly be abolished. 
 
 

6. Is Steve’s Disability a Social Construct? 

 

In disability studies it is usually argued that disability is not a matter of an 
individual’s physiological condition, but is instead a socially produced 
phenomenon. In other words, disability is a social construct.37 It should be 
noted that I do not separate here social constructionism and social creationism 
as theoretical positions in disability studies—although this dichotomy exists 
especially in some social-model-based contributions.38 The social construc-
tionist view of disability is allegedly an idealist position, maintained in 
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America, whereas the social creationist view is materialist and developed in 
the United Kingdom. This dichotomy, however, is misleading—especially if 
one considers the way idealism is understood in philosophy (roughly, the view 
that the physical world exists only as an expression of mind). Now, there are 
indeed differences in emphasis, but on the whole, many supposedly social 
constructionist (or idealist) accounts do take into account the materialist 
dimensions related to disability, and the way they intertwine with language, 
values, and ideas.39 

This is understandable and reasonable, because social creations and con-
structs are closely related to each other. For example, if society does not 
consider the needs of the whole population in urban design, it disables some 
people regarding mobility. On the other hand, the way the environment is built 
affects how people construct views of desirable and undesirable locomotion; 
since people are accustomed to stairs instead of ramps, they tend to think that 
individuals incapable of using stairs have a disabling condition. Material 
arrangements, thus, shape social constructs which reciprocally have an effect 
on how our environment is designed and built. Views of “normal,” “species-
typical,” or desirable ways of moving around have formed the basis for the 
built environment. Social constructs in themselves may put some people in 
marginal and inferior social positions, but they also work as the basis for 
disabling material arrangements.40 So I think it is reasonable here to under-
stand social constructionism in a broad sense: it consists both of “idealist” 
(social constructions) and “material” (social creations) dimensions. 

Social constructionists are usually critical of the status quo, and regard-
ing disability, they tend to hold that: 
 

(1) Disability is not the same as impairment and it cannot be understood 
properly on the basis of impairment. Although the notion of equating 
impairment with disability is deeply rooted in our culture, it is not 
determined by the nature of things; it is not inevitable. 

(2) The Western conception of disability as an individual’s biological 
condition is incorrect and harmful. 

(3) We would be much better off if the individualistic way of thinking 
concerning disability were done away with, or at least radically 
transformed.41 

 
The social constructionist view of disability implies that it is socially 
constructed, shaped, and produced. That means that it can be eradicated by 
changing the views, values, structures, and practices that sustain the limited 
opportunities and oppression of people with impairments. Robert Bogdan and 
Steve Taylor, for example, have argued that as a concept, mental retardation 
exists in the minds of those who use it as a term to describe the intellectual 
states of other people.42 It is assumed to be a term expressing an objective, 
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existing state of reality whereas in reality it is a socially invented category that 
primarily reflects the state of mind of those people who use the concept, not of 
those who allegedly fall under it: “It is a reification—a socially created 
category which is assumed to have an existence independent of its creators’ 
minds. […] Mental retardation is a misnomer, a myth.”43 While Bogdan and 
Taylor suggest that mental retardation is not real, they do not deny that there 
are differences among people in terms of intellectual ability. The nature and 
significance of these differences, however, depend on how we view and 
interpret them. 

Now, all this is quite confusing and ambiguous. Since I am not quite sure 
precisely what Bogdan and Taylor are saying, I will leave them be. But their 
stance appears to suggest some sort of extreme social constructionism. Their 
idea is that the concept of intellectual disability or mental retardation is not a 
concept of anything real, and does not reflect Steve’s state of mind but, 
instead, mine. The fact that our theoretical concepts and classification 
procedures are invented, applied, and used by people that are not labeled to 
have intellectual impairments, does not mean that the condition we are 
explaining with this concept is not real, not actually there. In other words, an 
extreme social constructionist view denies the relevance of physical reality and 
muddles up our knowledge of reality with actually existing reality. Social 
constructionism in its extreme form therefore equates epistemology with 
ontology—it suggests that what and how we construct our knowledge of what 
exists, is the same as what actually exists in the world. This kind of metaphysi-
cal view is possible, but whether it is plausible is a different matter. 

We may well admit that our knowledge and views of Steve’s condition 
are results of social construction. But it would be completely foolish to 
conclude from this fact that his disability or disablement is not real. Conse-
quently, in my view, an extreme social constructionism does not make sense. It 
is not even politically useful; how would it be in Steve’s interest to claim that 
his impairment and disability is actually in the heads of people like me? His 
care and treatment is based on the view that his impairment and overall 
incapacity is an empirical fact. If it were “a myth,” we could not make any 
expedient plans for meeting his actual needs. 

And finally, there is the issue of epistemological and ethical relativism. If 
there are no ultimate truths, only constructions, how is one to decide between 
alternative perspectives? According to the social model of disability, disabled 
people are an oppressed group. But how can we say that they are oppressed if 
this “group” and its “oppression” are constructs which can have no greater 
claim to truth than any other?44 The proponents of social approaches to 
disability deny some objective ideals of humanity and their moral significance 
by pointing out their social constructionist nature. At the same time, however, 
they appeal to given moral standards, such as equality, which they regard to be 
objectively and universally sound. As Vivien Burr has put the matter, “without 
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some notion of truth or reality, how can we justify advocating one view of the 
world over another, and one way of organizing social life over another?”45 

To conclude, my answer to the question “Is Steve’s disability a social 
construct?” is that, the way we see it, of course it is. But his impairment and 
incapacity to function is very real, very much there, no matter how we 
construct it, and no matter how much we eradicate social barriers. So, of 
course it is not. 
 
 

7. Conclusion 

 
Philosophical and sociological theories of disability have little to say about 
people like Steve. Usually individuals with intellectual impairments are 
disregarded in philosophy. However, when consistently applied, the outcome 
of philosophical theories of personhood is that Steve is not a person and does 
not merit full moral rights. Sociological accounts (either material or social 
constructionist) do not seem to say too much about people with intellectual 
impairments either. It may well be arrogant to say that Steve is not a person. 
But it would be equally arrogant to say to Steve or to his parents that his fate is 
not tragic or that his disability is merely a matter of oppression, social barriers, 
or social constructs. 

However, issues of naming and labeling are serious. Saying that someone 
is not a person or that someone is a burden may have significant consequences 
for people’s moral and social status. For instance, the Nazis referred to some 
people as “ballast lives” and “empty human husks,” partly because such labels 
justified their extermination.46 Likewise, the term “burden” in the context of 
people with impairments may be used inappropriately in favor of assisted 
suicide and mercy killing. Thus, we should be careful with these kinds of 
stigmatizing terms and their usage. 

Some readers may consider individuals like Steve to be marginal and not 
properly representative of disabled people. So, some of the criticism that I 
have leveled at the materialist and social constructionist accounts of disability 
could be seen as sound with regard to individuals with severe intellectual 
impairments, but irrelevant with regard to disability theory in general. 
However, severe intellectual impairment and its implications are also relevant 
from the viewpoint of other disabled people, in terms of the significance of 
impairment in their lives. It is not just people like Steve and the characteristics 
of their impairments that disability theory often fails to take into account 
properly; this ignorance concerns most impairments and most people with 
them. Profound impairments often have profound consequences and minor 
impairments have minor consequences. However, an individual’s impairment 
is rarely a socially insignificant factor. Personal and social dimensions in 
people’s lives are intertwined, not isolated. 
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There seems to exist in disability studies a kind of linguistic attempt to 
challenge the reality of impairment. Phrases such as “people who are viewed 
by others as having some form of impairment”47 and the placing of terms like 
“learning difficulties” in quotation marks,48 seem to suggest that these 
conditions do not have an objective organic basis.49 This denial is related 
perhaps to the idea of celebrating difference; disability is not something to be 
merely tolerated and accepted, it should be positively valued and celebrated.50 
This idea is probably politically useful and in line with the experiences of 
many disabled people. But to value positively or celebrate Steve’s particular 
kind of difference, his history, and his impairment, would be intellectually 
dishonest and, quite frankly, morally repugnant. 

Dan Goodley has posed a question that should be properly examined in 
disability studies: “Are we finally prepared, in this postmodern theoretical 
climate, to accept a personal tragedy perspective over a social model of 
disability, in the case of certain impairments?”51 Undoubtedly, we should be 
prepared to accept this in the case of certain impairments. This does not mean 
that the basic ideas of disability as a form of social oppression, and social 
construction, should be abandoned, but it does mean that we should admit that 
the level and significance of impairments and limitations varies from the trivial 
to the profound.52 

To conclude, Steve’s fate, his impairment, and his disablement are trage-
dies. How society treats him tells us what kind of society we live in. And how 
our theories deal with him, tells in part whether they are any good—or more 
precisely, Steve is a serious test-case for the soundness and applicability of our 
theories. 
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